UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF FLORIDA

FORT PIERCE DIVISION
	UNITED STATES



PLAINTIFF,

vs.

MARCELLUS M. MASON, Jr.,


DEFENDANT
	
	Case No.: 02-14020-CR-MOORE
DEFENDANT’S MOTION FOR RECONSIDERATION OF ORDER DENYING DEFENDANT’S MOTION TO VACATE CONVICTION (D.E. #106) OR IN THE ALTERNATIVE, PETITION FOR HABEAS CORPUS


DEFENDANT, Marcellus M. Mason, Jr. hereby submits his Defendant’s Motion For Reconsideration Of Order Denying Defendant’s Motion To Vacate Conviction (D.E. #106), Or in the Alternative, Petition for Habeas Corpus.  In support of this motion, Defendant states the following:

1. Defendant's Motion To Vacate Conviction, (D.E #106), was submitted pursuant to Fed.R.Civ.P. 60(b)(4)  for two reasons.  Firstly, this motion sought to have a pre-filing injunction that was rendered in Case No. 99-14027-CV-Graham, (D.E. 878), on September 20, 2001, vacated.  This pre-filing injunction expressly states:  “THIS CAUSE came before the Court sua sponte.”  Moreover, this very same sua sponte issued pre-filing injunction makes a so-called “finding of bad faith”.   This sua sponte issued pre-filing injunction is assaulted for a numerous reasons at pages 7-11. see (D.E #106).  This sua sponte issued pre-filing formed the basis of the contempt complaint filed in this matter.  (D.E. #6). 
2. On October 16, 2007, the Magistrate rendered a Report and Recommendation, “R&R”, with respect to Defendant's Motion To Vacate Conviction, (D.E #106),  see (D.E #118).  This “R&R” was adopted by the district judge on October 31, 2007.  see (D.E #124).   
MEMORANDUM OF LAW

This court was without jurisdiction to act in this matter with respect to the criminal contempt complaint because the underlying order, the sua sponte issued pre-filing injunction, relied upon in the information was void due to lack of due process. see (D.E #106, pgs. 7-11).  “Generally, a judgment is void under Rule 60(b)(4) "if the court that rendered it lacked jurisdiction of the subject matter, or of the parties, or if it acted in a manner inconsistent with due process of law."”  Burke v. Smith, 252 F.3d 1260 (11th Cir. 2001) “'No judgment of a court is due process of law, if rendered without jurisdiction in the court, or without notice to the party.” Old Wayne Mut. Life Ass'n v. McDonough, 204 U.S. 8, 15 (1907). “A void judgment is from its inception a legal nullity.” Boch Oldsmobile, at 909 F.2d 657, 661 (1st Cir. 1990). Lops v. Lops, 140 F.3d 927, 941 n. 19(11th Cir. 1998) (“something that is null has no legal or binding force.”); Carter v. Fenner, at 136 F.3d 1000 (5th Cir. 1998)(“[a] void judgement is one which, from its inception, was a complete nullity and without legal effect.”).  Where “the original order is deemed a nullity, and the accused contemnor cannot be fairly punished for violating nothing at all.” In re Roger NOVAK, 932 F.2d 1397(11th Cir. 1991).
  In In re Green, 369 U.S. 689 (1962) an injunction was entered ex parte and/or without notice and opportunity to be heard.  Similarly, in the instant case a pre-filing injunction was issued sua sponte and without notice and opportunity to be heard.  In Green at 693, the Supreme Court vacated the injunction and criminal contempt conviction holding that: “Even if we assume that an ex parte order could properly issue as a matter of state  law, it violates the due process requirements of the Fourteenth Amendment to convict a person of a contempt of this nature without a hearing and an opportunity to establish that the state court was acting in a field reserved exclusively by Congress for the federal agency. 

The Magistrate incorrectly construed the Federal Rules of Civil Procedure when he stated:   “Thus, the Federal Rules of Civil Procedure have no application here.“Rule 60(b) simply does not provide for relief from judgment in a criminal case. . . .””(D.E. #118, pg. 5)  This view is incorrect as petitions for habeas corpus are governed by the Federal Rules of Civil Procedure.  "Habeas corpus is a civil proceeding governed by the Federal Rules of Civil Procedure…"  Bowdidge v. Lehman , 252 F.2d 366 (6th Cir. 1958); see Blake v. Zant, 737 F.2d 925 (11th Cir. 1984)(holding that habeas corpus is normally governed by Fed.R.Civ.P. 81(a)(2).  Habeas corpus applies to a person on parole.  Jones v. Cunningham, 371 U. S. 236 (1963).  The motion should have been construed as a motion for habeas corpus under 28 U.S.C §2255.  
The invocation of the collateral bar rule was not only without legal support, but even absurd in some respects for the following  reasons: The collateral bar rule has never been interpreted to apply to void orders.  see (D.E #106). The collateral bar rule is a bar to a defense not a bar to subsequent review of the underlying order.  This doctrine merely allows a conviction to be upheld even if the underlying order is later found to be invalid, not void.  This notion is perfectly illustrated in In re Roger NOVAK, 932 F.2d 1397(11th Cir. 1991), where the court upheld the conviction for contempt and declared the underlying order to be invalid.  It evinces an absurdity to conclude that a void order can be made valid by a subsequently filed criminal contempt complaint. 
This Court and the Eleventh Circuit have erected barriers to avoid reviewing the sua sponte issued pre-filing injunction that is reaching obscene and absurd that levels that threaten the very integrity of Federal Judiciary.  Consider the following :

1. On December 5, 2001, the Eleventh Circuit refused to review to review this order by way of mandamus in Case No. 01-15754. (D.E. 111, pg. 2).

2. On October 16, 2002, the Eleventh Circuit used the sua sponte issued pre-filing injunction to affirm Judge Graham, when they had previously struck Mason’s brief for arguing this order because they claimed it was beyond the scope of appeal.   Case No. 01-13664, (D.E. 111, pg. 3-4, 22-23). See also, mandamus, Case No. 04-11894, dated (D.E. 111, pg. 28).
3. On May 20, 2004, the Eleventh Circuit asserts: “Moreover, Mason had an adequate alternative remedy to mandamus relief in that he could have timely appealed the September 20, 2001 order, but did not do so.”  (D.E. 111, pg. 27).

4. On March 16, 2005, Case No. 05-10623, the Eleventh Circuit asserts: “Furthermore, Mason appealed the dismissal of his case as well as the district court's injunction order of September 20, 2001, which required Mason to seek the court's permission to file any motions in his case,..’  (D.E. 111, pg. 30).
REQUEST FOR RELIEF

Mason request that this court choose one of the following and proceed to the validity of a sua sponte issued in either of following:
· Construe the Defendant’s Motion To Vacate Conviction as a motion or petition for habeas corpus.

· Construe the Defendant’s Motion To Vacate Conviction as normal Rule 60(b)(4) testing the validity of the sua sponte issued pre-filing injunction.  It is beyond argument that this court has jurisdiction of civil matters.  

Respectfully submitted:


Dated this 14th day of May 2008

Marcellus M. Mason, Jr. 

214 Atterberry Drive
Sebring, FL 33870

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished email and via US Mail, postage prepaid, first class, on May 14, 2008 to: Allen, Norton & Blue, 324 South Hyde Park Avenue, and to Theodore M. Cooperstein, Assistant United States Attorney, 505 South Second Street, Suite 200,Fort Pierce, FL 34950.
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