UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF FLORIDA

FORT PIERCE DIVISION
	UNITED STATES



PLAINTIFF,

vs.

MARCELLUS M. MASON, Jr.,


DEFENDANT
	
	Case No.: 02-14020-CR-MOORE
DEFENDANT’S PETITION FOR WRIT OF ERROR CORAM NOBIS


DEFENDANT, Marcellus M. Mason, Jr. hereby submits his Defendant’s Petition For Writ Of Error Coram Nobis.  In support of this motion, Defendant states the following:

1. This court was without jurisdiction to entertain a criminal contempt complaint in this matter. 
2. On September 20, 2001, U.S. Dist. Judge Donald L. Graham issued a pre-filing injunction sua sponte. Case No. 99-14027, (DE #878).  Alleged violations of this sua sponte issued pre-filing injunction formed the basis of the criminal contempt information and conviction in this matter.  

3. The jurisdiction of this court was invoked by way of information.  See (D.E. #6).  The information asserts an alleged violation of 18 U.S.C. §401(3).  
4. This sua sponte issued pre-filing injunction is void because it was issued in violation of due process.
5. This case is controlled by United States v. Peter, 310 F.3d 709 (11th Cir. 2002) which is directly on point.  

6.  The premise here is quite simple and well settled.  Firstly, according to the United States Supreme Court “SCOTUS”, this Court is under an independent obligation to review its jurisdiction. Secondly, SCOTUS has stated that a void order is not worthy of respect and has no legal effect.  Either the rulings of SCOTUS have meaning and consequences or they don’t. 

MEMORANDUM OF LAW

The sua sponte issued pre-filing injunction of September 20,  2001 is void for lack of due process.  The pre-filing injunction, (D.E. #878), plainly states: “THIS CAUSED came before the Court sua sponte.” (D.E. #878, pg.3).  A pre-filing injunction requires notice and opportunity to respond or due process prior to its issuance.  In Weaver v. Leon County Sch. Bd., 2006 U.S. App. LEXIS 8128 (11th Cir. 2006), the Eleventh Circuit held that a litigant was entitled to notice and an opportunity to be heard before a restriction was imposed on his ability to challenge an injunction. same U.S. v. Powerstein, 2006 U.S. App. LEXIS 14928,*;185 Fed. Appx. 811 (11th Cir. 2006)(litigant entitled to notice and an opportunity to be heard before the court imposed the injunctive order ). See Sires v. Fair, 107 F.3d 1;1997 U.S. App. LEXIS 2173 (1st Cir. 1997); Cok v. Family Court of Rhode Island , 985 F.2d 32 (C.A.1 (R.I.), 1993) (vacating a pre-fling injunction issued without notice); MLE Realty Assocs. v. Handler, 192 F.3d 259, 1999 U.S. App. LEXIS 23362 (2nd Cir. 1999) ; Brow v. Farrelly, 994 F.2d 1027 (C.A.3 (Virgin Islands), 1992)(vacating a sua sponte issued injunction); In Re Head, 2006 U.S. App. LEXIS 8265,*;174 Fed. Appx. 167 (4th Cir. 2006)(vacated a 10 yr. old sua sponte injunction); Cromer v. Kraft Foods N. Am., Inc., 390 F.3d 812, 819 (4th Cir. 2004)(vacating a pre-filing injunction issued without notice); Tucker v. Drew, 1994 U.S. App. LEXIS 11784 (4 th Cir. 1994) ; Baum v. Blue Moon Ventures, LLC , 2008 U.S. App. LEXIS 91,*;513 F.3d 181;49 Bankr. Ct. Dec. 68 (5th Cir. 2008) ;De Long v. Hennessey, 912 F.2d 1144 (9th Cir.) ; Roscoe v. Hansen, 107 F.3d 880;1997 U.S. App. LEXIS 4996 (10th Cir. 1997); Molski v. Evergreen Dynasty Corp., 2007 U.S. App. LEXIS 20966,*;500 F.3d 1047 (9th Cir. 2007); Tripati v. Beaman, 878 F.2d 351,354 (C.A.10 (Wyo.), 1989); Procup v. Strickland, 760 F.2d 1107, 1110 (C.A.11 (Fla.), 1985) (held that district court did give adequate notice and opportunity to be heard before issuance of the injunction); Cofield v. Alabama Pub. Serv. Comm., 936 F.2d 512, 514 (11th Cir.1991)(noting that court issued show cause order prior to rendering pre-fling injunction); In re Powell, 851 F.2d 427, 431 (D.C.Cir.1988); Courts have felt so strongly about the notice and opportunity to respond that they have reversed district courts even where they thought the pre-filing injunction was otherwise valid. See Oliver, In re, 682 F.2d 443, 446 (C.A.3 (Pa.), 1982); Scott v. Wells Fargo Home Mortgage , 2005 U.S. App. LEXIS 15709,*;143 Fed. Appx. 525(4th Cir. 2005); Gagliardi v. McWilliams, 834 F.2d 81, 83 (3d Cir. 1987).

"A judgment rendered in violation of due process is void in the rendering State and is not entitled to full faith and credit elsewhere." World-Wide Volkswagen Corp. V. Woodson, 444 U.S. 286 (1980). “[T]he constitution, by prohibiting an act, renders it void, if done; otherwise, the prohibition were nugatory. Thus, the warrant is a nullity.”  Anderson v. Dunn, 19 U.S. 204, 217 (1821). “'No judgment of a court is due process of law, if rendered without jurisdiction in the court, or without notice to the party.” Old Wayne Mut. Life Ass'n v. McDonough, 204 U.S. 8, 15 (1907). “A void judgment is from its inception a legal nullity.” Boch Oldsmobile, at 909 F.2d 657, 661 (1st Cir. 1990). Lops v. Lops, 140 F.3d 927, 941 n. 19(11th Cir. 1998) (“something that is null has no legal or binding force.”); Carter v. Fenner, at 136 F.3d 1000 (5th Cir. 1998)(“[a] void judgement is one which, from its inception, was a complete nullity and without legal effect.”). “Courts are constituted by authority, and they cannot go beyond the power delegated to them. If they act beyond that authority, and certainly in contravention of it, their judgments and orders are regarded as nullities. They are not voidable, but simply void, and this even prior to reversal.”  Vallely v. Northern Fire & Marine Ins. Co., 254 U.S. 348, 354 (1920). 

This court has no legal obligation to blindly proceed in a matter on a mere invocation of a piece of paper. In fact, the contrary is true.  “Objections to subject-matter jurisdiction cannot be waived.” Lander Company, Inc. v.  , MMP Investments, Inc., 107 F.3d 476 (7th Cir. 1997).  "Simply put, once a federal court determines that it is without subject matter jurisdiction, the court is powerless to continue…"  Indeed, it is well settled that a federal court is obligated to inquire into subject matter jurisdiction sua sponte whenever it may be lacking."  Bochese v. Town of Ponce Inlet, 405 F.3d 964, 975 (11th Cir. 2005).

“The authority of federal courts to recognize common law postconviction remedies pursuant to the All Writs Act, 28 U.S.C. § 1651, is governed by the Supreme Court's decision in United States v. Morgan, 346 U.S. 502, 74 S.Ct. 247, 98 L.Ed. 248 (1954). In Morgan, the Court held that a federal prisoner may collaterally to attack his conviction even when he is no longer in custody using the common law writ of coram nobis.”  United States v. Holt, 417 F.3d 1172 (11th Cir. 2005).  “A writ of error coram nobis is a remedy available to vacate a conviction when the petitioner has served his sentence and is no longer in custody, as is required for post-conviction relief under 28 U.S.C. § 2255.”  United States v. Peter, 310 F.3d 709 (11th Cir. 2002). “In essence, the writ of error coram nobis acts as an assurance that deserved relief will not be denied as a result of the technical limitations of other post-conviction remedies… One type of claim that has historically been recognized as fundamental, and for which collateral relief has accordingly been available, is that of "jurisdictional" error… When a court without jurisdiction convicts and sentences a defendant, the conviction and sentence are void from their inception and remain void long after a defendant has fully suffered their direct force.”  Id..  

  REQUEST FOR RELIEF

1. Mason requests that this court vacate the criminal contempt conviction in this matter.  
Respectfully submitted:


Dated this 13th day of May 2008

Marcellus M. Mason, Jr. 

214 Atterberry Drive








Sebring, FL 33870

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished email and via US Mail, postage prepaid, first class, on May 13, 2008 to: Allen, Norton & Blue, 324 South Hyde Park Avenue, Suite 350, Tampa, Florida and to Theodore M. Cooperstein, Assistant United States Attorney, 505 South Second Street, Suite 200,Fort Pierce, FL 34950.

