UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF FLORIDA

FORT PIERCE DIVISION
	UNITED STATES



PLAINTIFF,

vs.

MARCELLUS M. MASON, Jr.,


DEFENDANT
	
	Case No.: 02-14020-CR-MOORE
DEFENDANT’S MOTION FOR SHOW CAUSE ORDER AND RULE 60(B)(5) MOTION


DEFENDANT, Marcellus M. Mason, Jr. hereby submits his Defendant’s Motion For Show Cause Order And Rule 60(b)(5) Motion.  In support of this motion, Defendant states the following:

1. On September 20, 2001, U.S. Dist. Judge Donald L. Graham issued a pre-filing injunction sua sponte. Case No. 99-14027, (DE #878).  Alleged violations of this sua sponte issued pre-filing injunction formed the basis of the criminal contempt information and conviction in this matter.  

2. This Court was presented with a motion to vacate this sua sponte issued pre-filing injunction. See (DE #106).  This request was made pursuant to Rule 60(b)(4),Fed.R.Civ.P. This motion makes the argument crystal clear that a sua sponte issued pre-filing injunction is void and hence, has no legal effect. 
3. This court has been presented with record support that the Eleventh Circuit has declined to reach the merits of this sua sponte issued pre-filing injunction.  See (DE #111).  As a matter of fact, the denials are not consistent and even contradict each other on each successive attempt at appellate review.  Even an ardent support of the system would have a hard time arguing that there is not a certain amount of dishonesty involved in the matter.  The point here is that there has never been any appellate review of the sua sponte issued pre-filing injunction.  Notwithstanding this fact, Marcellus Mason has spent 41 days in jail, suffered probation for three years, had an award of $200,000 in attorney’s fees against him, permanently barred from employment with Highlands County, and lawsuit dismissed on this clearly void sua sponte issued pre-filing injunction, and suffered the anxiety of this entire matter.  

4. This Court denied the request to vacate the sua sponte issued pre-filing injunction on March 4, 2008.  (DE #141).  This order does not state on what basis this court made its decision.  
5. A Notice of Appeal was filed March 13, 2008. (DE #142).  

6. The U.S. Government has indicated to Marcellus Mason and to this court that it is not interested in opposing the appeal in this matter.  It would seem that the government has washed its hands of this matter. The Government, despite having had numerous opportunities, have utterly failed to explain to this court why a sua sponte issued pre-filing injunction is valid.  See (DE # 107) (DE #137). 
7. The Highlands County Board of County Commissioners has a vested interest in this matter, however, to date it has chosen not oppose Mason’s efforts at vacating the sua sponte issued pre-filing injunction of September 20, 2001. 

8. Highlands County, being the beneficiary of this sua sponte issued pre-filing injunction, has a duty to defend it and this court on appeal.

9. This clearly void sua sponte issued pre-filing injunction is still in effect and thus it is ripe for relief under Rule 60(b)(5),Fed.R.Civ.P.

10. Should the Court decide to grant the motion(s), a motion to relinquish jurisdiction will be filed with the Eleventh Circuit in accord with the law.  

MEMORANDUM OF LAW

It is undisputed that a sua sponte issued pre-filing injunction is void.  See Motion To Vacate, (DE #106, gs. 6-11).  For more authority, See http://mmason.freeshell.org/SuaSponte.htm . To date, no one has argued otherwise.

The Appellees in this matter, presumably Highlands County Board of County Commissioners, or the party with a vested interest in the outcome of the appeal, has a duty to support this court on appeal.  Thus far Highlands County has utterly failed in its duty to oppose Mason with respect to this matter.  If Highlands County can not be make a plausible against a sua sponte issued pre-filing injunction then the filing of an appeal is a waste of judicial resources.  Moreover, this matter is becoming legendary as it is all over the Internet.  To see how pervasive this problem is this Court need only do a Google or yahoo search on the following: “sua sponte issued pre-filing injunction”, “pre-filing injunction”, “judge Donald L. Graham”.  This Court should be appalled by the results these searches reveal.  This sua sponte issued pre-filing injunction can not be sustained without tainting the federal judiciary even more than it is now.  Indeed every federal judge in the United States is aware of this matter and a broad cross-section of the American Public as well. Given the facts of this case, prosperity will not be kind to the federal judiciary.
Fed.R.Civ.P. 60(b)(5) states:

On motion and just terms, the court may relieve a party or its legal representative from a final judgment, order, or proceeding for the following reasons:
(5) the judgment has been satisfied, released, or discharged; it is based on an earlier judgment that has been reversed or vacated; or applying it prospectively is no longer equitable;

The “plain language of Rule 60(b)(5) is to prevent an "inequitable operation of a judgment.”  Cano v. Baker, 435 F.3d 1337 (11th Cir.2006).  It is not now, nor was it ever equitable for Mason to have the suffered the devastating consequences of the clearly void sua sponte issued pre-filing injunction.
The Eleventh Circuit has stated that the proper procedure for entertaining a Rule 60(b) motion during the pendency of an appeal is: 
What should a trial court do, in the position of the district court in this case, when a Rule 60(b) motion is filed after appeal has been noticed? Certainly the movant should give notice to the appellate court that the motion has been filed and request that no action be taken on the appeal…[t]he district court can deny the motion.  If inclined to grant the motion, it so indicates and the movant can then apply to the appellate court for remand for the trial court to enter its order. These suggestions are not, however, a judicial tightrope to be walked at peril.  Where the litigant has timely initiated procedure for relief, he should not be penalized for choice of the "wrong” procedure.  There should be an opportunity for the district court in the first instance to reach the merits of the motion and either deny it, or, if the motion is to be granted, seek authorization to grant it. The court of appeals should be kept informed of what is occurring so that it can take appropriate action with respect to the pending appeal.
Lairsey v. Advance Abrasives Co., 542 F.2d 928 (5th Cir. 1976) TA \l "Lairsey v. Advance Abrasives Co., 542 F.2d 928 (5th Cir. 1976)" \s "Lairsey v. Advance Abrasives Co., 542 F.2d 928 (5th Cir. 1976)" \c 1 
.  Additionally, in Hakim v. Hicks, 223 F.3d 1244, 1250 n.7 (11th Cir. 2000) TA \l "Hakim v. Hicks, 223 F.3d 1244, 1250 n.7 (11th Cir. 2000)" \s "Hakim v. Hicks, 223 F.3d 1244, 1250 n.7 (11th Cir. 2000)" \c 1 , the Court stated that in lieu of filing a motion to relinquish jurisdiction in the Eleventh Circuit, the party should file the motion directly with the district court citing Lairsey v. Advance Abrasives Co., 542 F.2d 928 (5th Cir. 1976) TA \s "Lairsey v. Advance Abrasives Co., 542 F.2d 928 (5th Cir. 1976)" . “The proper procedure after an appeal is taken is for a motion to be filed with the district court; the district court may either deny the motion on its merits or certify that the motion should be granted in order to afford the appellate court jurisdiction to entertain a motion to remand.”   United States v. Ellsworth, 814 F.2d 613 (11th Cir. 1987).  
Based upon the foregoing, Mason requests two things:

1. That this court issue a “show cause” order asking Highlands County Board of County Commissioners why the Rule 60(b)(4) motion should not be granted.  Or this court should direct Highlands County to file a brief stating why a sua sponte issued pre-filing injunction is valid and should not be vacated.  This Court has no dog in this fight and should not be granting relief that the beneficiaries of its largess cannot defend.  Or in the alternative:
2. That this grant prospective relief pursuant to Rule 60(b)(5) by vacating the sua sponte issued pre-filing injunction as of this filing.  
Respectfully submitted:


Dated this 19th day of April 2008
Marcellus M. Mason, Jr. 

214 Atterberry Drive









Sebring, FL 33870

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished via US Mail, postage prepaid, first class, on April 19, 2008 to: Allen, Norton & Blue, 324 South Hyde Park Avenue, Suite 350, Tampa, Florida.

� Decisions by the former Fifth Circuit issued before October 1, 1981 are binding precedent in the Eleventh Circuit. See Bonner v. City of Prichard, 661 F.2d 1206, 1207 (11th Cir. 1981) (en banc)� TA \l "Bonner v. City of Prichard, 661 F.2d 1206, 1207 (11th Cir. 1981) (en banc)" \s "Bonner v. City of Prichard, 661 F.2d 1206, 1207 (11th Cir. 1981) (en banc)" \c 1 �.





