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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
FT. PIERCE DIVISION

CASE NO. 99-14027-CIV-GRAHAM
{Consolidated with Case Nos.: 99-14042, 99-14257 and 99-14314)

MARCELLUS M. MASON, Jr.,

Plaintiff,
X a
V. ERaN® o o
e > S
HIGHLANDS COUNTY BOARD OF COUNTY * K s
COMMISSIONERS, HEARTLAND LIBRARY 5 N
COOPERATIVE, HARDEE COUNTY BOARD . oA
OF COUNTY COMMISSIONERS, OKEECHOBEE i =z W
COUNTY BOARD OF COUNTY COMMISSIONERS, = 2
SR —
T > 5

Defendants.
/

DEFENDANTS’ PARTIAL MOTION TO DISMISS AND
SUPPORTING MEMORANDUM OF LAW

Defendants, HIGHLANDS COUNTY, HEARTLAND LIBRARY COOPERATIVE,

HARDEE COUNTY and OKEECHOBEE COUNTY, by and through their undersigned counsel

and pursuant to Rule 12 of the Federal Rules of Civil Procedure, hereby submit their Partial

Motion to Dismiss and Supporting Memorandum of Law.” In support of their Motion,

Defendants state:

l. Plaintiff’s fourth Consolidated Amended Complaint was served upon Defendants

on or about September 13, 2000. Plaintiff’s filing of this latest Complaint resulted from the

Court’s Order, dated August 18, 2000, permitting Plaintiff to add a count for the failure to give

' In addition to this Motion, Defendants have also filed a partial Answer and Affirmative Defense
in response to Plaintiff’s Consolidated Amended Complaint, served upon Defendants’ on or

about September 13, 2000.
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reasonable notice of Plaintiff’s termination of employment. As of the date of the Court’s order,
Defendants’ Motion to Strike Plaintiff’s Consolidated Amended Complaint (third) and Motion
for Sanctions was pending. In that Motion, Defendants raised several arguments in favor of
dismissing many of Plaintiff’s allegations. To the extent that these same arguments apply to
Plaintiff’s instant Consolidated Amended Complaint (fourth), Defendants will restate them
within this Motion.

2. Plaintiff’s claims under Section 1981 are due to be dismissed as Section 1983
provides the exclusive remedy against public entities for violations of Section 1981. Butts v.

Volusia County, 2000 U.S. App. LEXIS 19837, 13 Fla. Law W. Fed. C 1003 (11th Cir. Aug. 14,

2000). Accordingly, counts 8, 19, 21, 23 and 25 are due to be dismissed.

3. Counts 17 through 27 are due to be dismissed as these claims center around the
issuance of three successive “trespass wamnings” which merely serve to notify Plaintiff that he is
not permitted to enter upon the premises of the Sebring Public Library. These warnings do not
constitute any legal action and, as such, cannot properly serve as a basis for the imposition of
liability under Section 1981, 1983, 1985, or 1986 or pursuant to a claim of intentional infliction
of emotional distress. As such, counts 17 through 27 fail to state a claim upon which relief may
be granted and are due to be dismissed.

4. In addition, Plaintiff’s allegations, as set forth in counts 24 and 25 are due to be
dismissed as Plaintiff alleges that Defendants violated his right to enter upon the premises of the
Sebring Public Library in June, 2000. However, as Plaintiff’s own allegations make clear,
Defendants took no action in June, 2000 with respect to Plaintiff’s ability to enter the library.
Accordingly, counts 24 and 25 fail to state a claim upon which relief can be granted and, as such,

they are due to be dismissed.
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5. In addition, count 16 is due to be dismissed as Plaintiff’s Complaint fails to state a
claim upon which relief may be granted. Specifically, count 16 alleges a claim of breach of
contract for Defendants failure to give Plaintiff two weeks notice prior to his termination of
employment. Plaintiff’s claim fails as he has failed to allege any facts demonstrating his
entitlement to such notice. Moreover, Plaintiff’s allegations make it clear that Plaintiff has
received remuneration in the form of unemployment compensation for this time period. Even if
Plaintiff were entitled to two-weeks notice, or compensation in lieu of such notice, he has been
received compensation in the form of unemployment compensation benefits. Accordingly,
count 16 is properly dismissed.

6. Counts 10, 11, 13, 15, 24, 25, 26 and 27 are due to be dismissed as Plaintiff has
not sought prior leave of Court to add these claims. This Court has, on numerous occasions,
strongly cautioned Plaintiff to comply with the Rules of Civil Procedure and the local rules of
this Court. Plaintiff, in attempting to add additional claims without leave of Court, has once
again undermined this Court’s ability to effectively manage this matter.

7. Counts 12 and 13 are due to be dismissed as Plaintiff’s claims of defamation and
conspiracy to defame do not assert a claim upon which relief may be granted in that the
complained-of statements are absolutely privileged.

8. Counts 3 and 17 are due to be dismissed as Plaintiff has failed to plead sufficient
facts to state a claim for intentional infliction of emotional distress.

9. Counts 5 and 7 are due to be dismissed as Plaintiff has failed to plead any facts in
furtherance of a claim for disparate impact. Specifically, Plaintiff has not alleged any facially-
neutral practice or policy which has an adverse impact, without justification by business

necessity, upon African-Americans.
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10. Count 9 is due to be dismissed as Plaintiff has failed to allege the existence of a
property right in his employment. As such, Plaintiff has failed to allege a claim upon which
relief may be granted with respect to his allegations of an alleged deprivation of due process.

11. To more fully support the basis for this Motion, Defendants submit the following
Memorandum of Law.

MEMORANDUM OF LAW

L. Legal Standard

A motion to dismiss, pursuant to rule 12(b)(6) of the Federal Rules of Civil Procedure,
for the failure to state a claim upon which relief can be granted, is a motion attacking the legal

sufficiency of the complaint. Digiro v. Pall Aeropower Corp., 19 F. Supp. 2d 1304, 1308 (M.D.

Fla. 1998). When ruling upon such a motion, the court must “accept the facts pleaded as true

and construe them in a light favorable to the plaintiff.” Id. (Citing Quality Foods de Centro

America, S.A. v. Latin American Agribusiness Development Corp., S.A., 711 F.2d 989, 994-95

(11th Cir. 1983)).
The Eleventh Circuit has previously held that mere conclusory allegations asserting

entitlement to relief will not suffice under Rule 8. Municipal Utilities Board of Albertville v.

Alabama Power Co., 934 F.2d 1493, 1501 (11th Cir. 1991); Young v. Warmer-Jenkinson Co.,

170 F.R.D. 164 (E.D. Mo. 1996) (“Generally, Federal Rule of Civil Procedure 8(a)(2) requires

more than a conclusory statement of entitlement to relief”).
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[1. Legal Argument

A. Counts 8, 19, 21, 23 and 25 are Due to Be Dismissed as § 1981 Does Not Provide
a Cause of Action Against Public Entities

In counts 8, 19, 21, 23 and 25, Plaintiff attempts to state a cause of action under Section

1981 against all four governmental Defendants in this action. In Butts v. Volusia County, 2000 U.S.

App. LEXIS 19837, 13 Fla. L. W. Fed. C1003 (11th Cir. Aug. 14, 2000), the Eleventh Circuit,

relying upon Jett v. Dallas Independent School District, 491 U.S. 701, 109 S.Ct. 2702, 105 L. Ed. 2d

598 (1989), recently held that Section 1981 does not provide a cause of action against state actors.
The Eleventh Circuit’s decision in Butts is controlling in the present case and, as such,
Plaintiff’s Section 1981 claims must be dismissed.

B. Counts 17 through 27 Must be Dismissed as the Issuance of a Trespass Warning
Is Insufficient to Form the Basis for Liability

In counts 17 through 27, Plaintiff takes issue with the fact that he was given three
successive “trespass warnings” pursuant to § 810.08, Florida Statutes. Plaintiff alleges that this
action was taken by Defendants on account of his race and that such action amounts to a
violation of 42 U.S.C. §§ 1981, 1983, 1985, 1986 and intentional infliction of emotional distress.
The issuance of a warning, pursuant to § 810.08 is insufficient, by itself, to form the basis for
liability under these claims.

Significantly, as this Court previously noted in the Magistrate Judge’s Report and
Recommendation, dated May 10, 2000 and adopted by the district court by Order dated July 6,
2000, the fact that the Defendants have “placed a ‘no trespass’ warning at the public library is
not judicial process, whether or not it was enforced by the Highlands County Sheriff’s Office.”
(Report and Recommendation, pp. 8-9). Indeed, in this respect Defendants’ actions amount to

nothing more than the notification to Plaintiff that he is not welcome in the Sebring Public
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Library and that his appearance on the premises will be considered trespassing. This waming is
a necessary prerequisite to establish the offense of “trespass after warning” in situations where
the individual would otherwise be authorized to enter upon the premises. § 810.08(1), Fla. Stat.
Plaintiff does not allege he has been cited or arrested for this offense, nor has he ever contested
the issuance of such a warning.’

Plaintiff’s allegations, in counts 17 through 27, essentially amount to claims of racial
motivation. That is, Plaintiff is essentially pleading that Defendants engaged in conduct due to
inappropriate racial motivation which he contends should form the basis for liability despite the
fact that such conduct does not fall within the protection afforded by Title VII or §§ 1981, 1983,
1985 or 1986. Indeed, this Court has already held that such claims are inappropriate under Title
VII. Moreover, it is clear that the issuance of the warnings, even assuming arguendo that they
were motivated by racial animus, does not fall within the protected ambit of § 1981 as such
conduct does not abrogate his right to “make and enforce contracts, to sue, be [a party], give
evidence, and to the full and equal benefit of all laws and proceedings for the security of persons
and property.” 42 U.S.C. § 1981. While Plaintiff arguably could have a cause of action against
a party if that party were to arrest Plaintiff for trespass based upon his race, no such conduct has
occurred in the present case. Accordingly, Plaintiff has failed to state a claim under § 1981. The
same result follows under §§ 1983, 1985 and 1986, as Plaintiff has not been deprived of any
right, privileges or immunity. Moreover, as set forth in detail below, Plaintiff’s allegations do
not rise to the level of outrageousness to state a claim under Florida law for intentional infliction

of emotional distress. Accordingly, counts 17 through 27 are due to be dismissed.

? Indeed, absent any attempted enforcement of the “trespass warning,” Plaintiff would appear to
lack standing with regard to this issue.

52593_1.DOC
6

ALLEN, NORTON & BLUE, P.A.
PROFESSIONAL ASSOCIATION



Case 2:99-cv-14027-DLG  Document 342  Entered on FLSD Docket 09/28/2000 Page 7 of 19

C. Counts 24 and 25 are Due to Be Dismissed as Plaintiff’s Allegations Fail to State
a Claim Upon Which Relief May Be Granted

In addition to the fact that the issuance of the trespass wamings not providing the basis for
causes of action under §§ 1981, 1983, 1985 or 1986, counts 24 and 25 must also be dismissed as
Plaintiff’s own allegations clearly provide that the Defendants took absolutely no action with regard
to the trespass warnings in June, 2000. Recognizing the fact that Defendants did not issue any
trespass warnings in June, 2000, Plaintiff asserts that the Defendants ‘“constructively” issued a
trespass warning by simply not placing an expiration date on the prior trespass warning. Plaintiff’s
creative pleading in this respect does not set forth a cause of action. There 1s absolutely no authority
for the proposition that a trespass warning may only be effective in six-month increments. Indeed,
§ 810.08 contains no such limitation. All that the statute requires is notice that the individual is not
authorized to come upon the premises. As such, Plaintiff’s allegations of “constructive” issuance of
the trespass wamning is insufficient to state a claim under §§ 1981 or 1983.

D. Count 16 is Due to Be Dismissed as Plaintiff has Failed to State a Claim for
Breach of Contract

In Count 16 of his Complaint, Plaintiff asserts a claim for “Breach of Contract - Failure to
Give Notice.” Specifically, Plaintiff alleges that Defendants Highlands County and Heartland
Library Cooperative, failed to give “proper notice of termination to Mason nor did defendants’ [sic]
pay compensation in lieu of notice of termination.” (Consolidated Amended Complaint (Fourth),
491). Plaintiff asserts that such alleged conduct violates Florida common law. Plaintiff’s claim is
due to be dismissed as he has failed to state a claim upon which relief may be granted.

Under Florida law, an employee, absent a contract of employment, is an “at will” employee

and may be terminated for any reason or for no reason. Copley v. BAX Global, Inc., 80 F. Supp.

2d 1342, 1346 (S.D. Fla. 2000). Absent a contractual entitlement to pre-termination notice, Florida
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law does not require that an *“‘at will” employee be given reasonable notice prior to termination.

Motwani v. Oceancity Investment, Ltd., 682 So. 2d 1158, 1159 (Fla. 4th DCA 1996) (per curiam);

Sher v. Shower Door Company of America, Ltd., 197 So. 2d 333 (Fla. 3d DCA 1967) (Court

rejected argument that “at will” employment could not be terminated without reasonable notice).

In the present case, Plaintiff has failed to plead that he had an entitlement, contractual or
otherwise to continued employment. As a consequence, Plaintiff is properly regarded as an “at
will” employee. Florida case law makes it clear that an entitlement to reasonable notice prior to
termination would only arise if the employee had a contractual right to notice. The Plaintiff in
the present case has pled no such contractual right or any other basis demonstrating entitlement
to two-weeks notice.

Plaintiff has relied upon several cases as allegedly providing the basis for his claim.

Crawford v. David Shapiro & Co., 490 So. 2d 993 (Fla. 3d DCA 1986); Malver v. Sheffield

Industries, Inc., 462 So. 2d 567 (Fla. 3d DCA 1985); Perri v. Byrd, 436 So. 2d 359 (Fla. 1st DCA

1983); Dound City , Inc. v. Kessler, 316 So. 2d 315 (Fla. 1st DCA 1975). However, these cases

are inapplicable to the present case.

In Perri, the court relied exclusively upon 11 Fla. Jur.2d Contracts § 33 (1979), in finding
that a contract of employment which did not contain a provision as to duration was terminable at
will, subject to providing reasonable notice. In Perri, unlike in the present case, the plaintiffs
relied to their detriment upon a promise of employment by the defendant. Specifically, plaintiffs

in that case quit working at a competitor in order to accept an offer of employment from the

* While the Court did permit Plaintiff the opportunity to amend his Complaint to add this cause
of action, Plaintiff’s subsequent amendment, which fails to plead any entitlement to a two-week
notice prior to termination, fails to establish a claim under Florida law.
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defendant. See also Crawford, 490 So. 2d 993 (reasonable notice of cancellation of employment
contract prior to commencement of employment required where employee relied upon contract
by quitting former employment and moving to another country). Thereafter, prior to the start of
their employment with defendant, plaintiffs were notified that they would not be afforded
employment with defendant. Not only is there an element of detrimental reliance upon the part
of the Perri plaintiffs that has not been alleged in the instant case, the Court in Perri also relied
exclusively upon section 33 of 11 Florida Jurisprudence 2d Contracts (1979). The current
version of Florida Jurisprudence provides a more specific provision addressing the exact issue
presented by Plaintiff in this case. Specifically, Florida Jurisprudence provides, in pertinent part:

§ 177. Notice of intended termination.

In the absence of statutory or contractual requirement of notice, neither the

employer nor the employee is entitled to notice of termination of the employment.

However, if it can be developed that the employee was contractually entitled to
pretermination notice, damages may be recovered.

13 Fla. Jur. 2d Agency and Employment (Duration and Termination) § 177 (1999) (Emphasis
added). As set forth above, while Florida cases do imply such a cause of action exists if there
exists a contractual right to pre-termination notice, no such claim exists where, as here, there is
no allegation of such a contractual right. See Motwani, 682 So. 2d 1158; Sher, 197 So. 2d 333;

Notarian v. Plantation AMC Jeep, Inc., 567 So. 2d 1034 (Fla. 4th DCA 1990) (Characterizing

such a claim by stating that the employee would have to establish that he was contractually
entitled to pretermination notice); 13 Fla. Jur. 2d Agency and Employment (Duration and
Termination) § 177 (1999).

Further, as Plaintiff has represented to this Court on numerous occasions, he received an

award of unemployment compensation for the maximum period permitted by Florida law,
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despite Defendant Highlands County’s opposition to such benefits. Accordingly, as such
benefits statutorily covered the same period of time for which Plaintiff now claims entitlement to

back wages, any recovery would amount to an impermissible dual recovery. Martinez v. Florida

Dep’t of Commerce, 358 So. 2d 115 (Fla. 3d DCA 1978) (Unemployment benefits claimant may

not receive benefits for two-week period following his discharge during which he was paid).
Accordingly, count 16 of Plaintiff’s Complaint must be dismissed.

E. Counts 10, 11, 13, 15, 24, 25, 26 and 27 are Due to be Dismissed as Plaintiff has
not Sought Prior Leave of Court to Amend his Complaint to Include these Claims

As set forth in Defendants’ prior Motion to Strike Plaintiff’s [Third] Consolidated
Amended Complaint and Motion for Sanctions, Plaintiff, in his prior Complaint, attempted to
add several claims for which the Court had not granted leave to amend. Undeterred by
Defendants’ prior Motion, Plaintiff has once again improperly attempted to include these claims
within the present Complaint. Incredibly, Plaintiff has taken such action despite this Court’s
repeated warnings to Plaintiff that he must follow the Rules of Civil Procedure and the Court’s
local rules.* (See e.g., Report and Recommendation, May 10, 2000, p. 10; Order on Plaintiff’s
Second Motion for Admission of Facts, September 15, 2000).

Specifically, Plaintiff has attempted to add, without prior approval of this Court, a

whistleblower claim under Section 112.3187, Fla. Stat. (Count 15), two claims pursuant to

¢ Plaintiff’s inappropriate inclusion of these claims amounts to the third occasion wherein
Plaintiff has followed this tactic. Specifically, as the Court is aware, earlier in the litigation
Plaintiff was given permission to add an ADA claim. In response, Plaintiff not only added an
ADA claim, but also added numerous other claims in violation of Rule 15. Upon a Motion to
Dismiss, the Court declined to dismiss these claims stating that it would have permitted the
claims had Plaintiff sought leave. While the Court permitted this Plaintiff to bypass Rule 15 in
that instance, Plaintiff has clearly taken advantage of this Court’s prior order by following the
same inappropriate procedure with respect to his Third and Fourth Consolidated Amended
Complaints.
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§ 1985 (Counts 10, 26), two claims pursuant to § 1986 (Counts 11, 27) an additional § 1981
claim (Count 25), an additional § 1983 claim (Count 24), and a claim for conspiracy to defame
(Count 13).

Rule 15 clearly mandates that Plaintiff seek leave of Court to amend his complaint to add
additional claims. While this Court granted Plaintiff’s Motion to amend his Complaint to add the
Breach of Contract — Reasonable Notice claim, the Court did not grant Plaintiff leave to add the
claims set forth above. Further, it is clear that Plaintiff recognized the requirements of Rule 15
as he twice moved to amend his complaint to assert some of these claims. (See Plaintiff’s
Motion for Leave to Amend filed on June 5, 2000, and Plaintiff’s Motion for Leave to Amend
filed on June 28, 2000). In each instance, the Court denied Plaintiff’s motion as the Court had
yet to rule on the Magistrate Judge’s Report and Recommendation. (See Court’s Orders dated
June 26, 2000 and June 28, 2000 respectively). In addition, Plaintiff explicitly noted his
obligation to move for leave in his e-mail communications to Defendants’ counsel. Upon the
Court’s adoption of the Report and Recommendation, Plaintiff chose not to move to amend his
complaint but rather simply decided to replead these additional claims without leave of Court.
As Plaintiff has asserted in his e-mail communications (provided as Exhibit 3 to Defendants’
Motion to Dismiss Plaintiff’s [Third] Consolidated Amended Complaint and Motion for
Sanctions), such procedures are of no concern to him as, in his view, the Court has granted him
permission to “modify this lawsuit for any new changes that [he] can substantiate.” Similarly,
Plaintiff supports his additional claims by stating that he has “an absolute right to sue and access
to the courts and [Defendants’ counsel is] defenseless to stop [him.]” (Exhibit 4 attached to
Defendants’ prior Motion). Despite Plaintiff’s assertion, this Court did not grant Plaintiff the

carte blanche authority to add any new claims he could come up with. To the contrary, the
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Court, in the Magistrate Judge’s Report and Recommendation subsequently adopted by the
District Judge, explicitly directed him to only replead those claims which were dismissed without
prejudice (and, of course, his Breach of Contract claim for which the Court subsequently granted
leave). While Plaintiff certainly has a right to access to the courts, he does not have a right to
prosecute litigation in violation of the rules of procedure or the Court’s orders. As such, these
claims are due to be dismissed.

F. Counts 12 and 13 are Due to be Dismissed as Plaintiff has Failed to State a Claim
Upon Which Relief May Be Granted

In counts 12 and 13, Plaintiff asserts Florida common law claims of defamation against
all Defendants and conspiracy to defame against Defendants Highlands County and Heartland
Library Cooperative. As the basis for his claims, Plaintiff alleges that various Highlands County
employees submitted false and misleading affidavits during an internal investigation into
Plaintiff’s claims of racial impropriety. Plaintiff initially made such allegations during his
internal appeal of Highlands County’s decision to terminate his employment. Plaintiff also
alleges that these employees gave false and misleading statements during his unemployment
compensation appeals hearing.

Plaintiff’s claims are due to be dismissed as the complained-of statements were entitled
to immunity as they were made by government employees in connection with the performance of

their duties. Alfino v. Dep’t of Health and Rehabilitative Services, 676 So. 2d 447 (Fla. 5th

DCA 1996). In Alfino, the Fifth District Court of Appeal, relying upon the Florida Supreme

Court’s decision in McNayr v. Kelly, 184 So. 2d 428 (Fla. 1966), held that public employees are

entitled to an absolute privilege for statements made in connection with the performance of their

duties.
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