PLAINTIFF, Marcellus M. Mason, Jr. hereby submits his Motion To Proceed In Forma Pauperis And

Supporting Affidavit, Plaintiff's Motion To Disqualify, Plaintiffs Demand To Rescind Injunction And
Plaintiff's Motion For Publication. In support of this motion, plaintiff states the following:

1. 1 am unable to pay the filing fees or any other fee associated with this matter.

2. | am currently unemployed and have been unemployed since September of 1999. |
received unemployment compensation from October 1999 until May 5, 2000. Moreover,
t have only worked for a six-month period beginning in March 1999 and ending in
September 1999 since November 25, 1998.

3. | have no income of any kind.

4. | have been able to live with the aid of my family who adamantly believes in my cause.

5. Eleventh Circuit Form 4 is attached hereto along with an attachment explaining items in
Form 4. See Exhibit 1.

6. A Congressional complaint has been lodged against Graham, and according
Congressman Foley, the matter will be forwarded to the Judiciary Committee. As will be
pointed out below, Mason is vigorously seeking Graham’s impeachment and publishing
Graham'’s decisions and the Eleventh Circuit’s rulings in many places1. See Exhibit 2.

Additionally, a petition for writ of mandamus that taunches a scathing attack on Graham'’s

! Mason is in the process of publishing Graham’s decisions on the intemet with actual scanned
images of his rulings.
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personal integrity and sloppy jurisprudence has been filed with the U.S. Supreme Court.
See Supreme Court Case No. 01-10367°.

7. On September 20, 2001, Graham issued an injunction or Omnibus Order restricting this
Plaintiff's constitutional right of access to the Courts of the United States. (DE #878).
This injunction states:

Plaintiff Marcellus M. Mason is Permanently enjoined from filing any additional
pleadings in case numbers 99-14027-CIV-GRAHAM, 00-14116-CIV-GRAHAM, 00-
14201-CIV-GRAHAM, 00-14202-CIV-GRAHAM, 00-14240-CIV-GRAHAM, 071-74074-
CJV-GRAHAM, 01-14078-CIV-GRAHAM, and 01-14230-CIV-GRAHAM or from filing
any new lawsuit which relates in any way to Plaintiff Marcellus M. Mason's former
employment and/or subsequent interactions with Defendants without first receiving
permission from the Court, as set forth below.

8. This injunction was based upon a so-called “finding of bad faith.” This so-called “finding
of bad faith” and resultant injunction constitutes one of the grossest abuses of discretion
possible and is nothing more than an exercise in dishonesty, deception, and
vindictiveness. This Court’s® so-called “finding of bad faith” is not a legal finding as it
represents only the personal opinion of Mr. Graham. This so-called “finding of bad faith”
is flawed for a bunch of reasons. Mr. Graham appears to be a little man.

9. Plaintiff implores this Court to publish this matter. Publication of this matter will allow
disinterested observers to make judgments. Graham and his Judge Moore’s
unwillingness publi;h any of their says a fot about the strength of their character.

10. Mason will prove with facts that the Graham’s Court is a joke and illegitimate and not to
be viewed with respect, but should be viewed with ridicule, distrust, and scorn. The facts,
and make no mistakes there will be facts, prove that Mr. Graham’s history proves he is
unworthy of being a federal judge, not only in this matter, but for no Court in the United

States of America that depends upon honesty and integrity. This motion will be prove

beyond any reasonable doubt that Mr. Graham is not to be trusted.

2 Koji and Sorolis, Graham and Lynch’s co-defendants/co-conspirators have not even filed a brief
even though Mason has filed two very long briefs.

“Court's" is used as etiquette only as Mason does not think that any tribunal presided over by
Donald L. Graham is legitimate. “This Court” refers to Graham in this document. Where the term
“This Court” is used and it impugns the integrity of a judge, it is Graham and Lynch's integrity
being calied into question. Indeed, Graham and Lynch'’s lack of personal integrity is part and
parcel to this motion.
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IMPORTANT BACKRGOUND INFORMATION
Case No. 99-14027-CIV-Graham

Pursuant to a Report and Recommendation reridered by the Magistrate on May 31, 2001,
the district court dismissed this action on June 20, 2001. (Doc. 766);(Doc. 791). This meritorious
lawsuit was not dismissed on the merits, but on the district court’s personal opinion that the
Petitioner violated the following orders of the Court which state:

Plaintiff shall be prohibited from contacting any of the Defendants, including their
supervisory employees and/or the individual Defendants, regarding any matter
related to this case. Plaintiff shall correspond on with Defendants’ counsel.” (Doc.
201, 6-19-2000).

Plaintiff shall be prohibited from contacting any of the Defendants, including their
supervisory employees and/or the individual Defendants, regarding any matter
related to this case;2)Plaintiff shall correspond only with Defendant’s counsel
including any requests for public records;3) Plaintiff shall be prohibited from
contacting any of the named Defendants in this case, including their supervisory
employees and/or the individual Defendants, who are parties in other actions (Fellin,
St. Germain, etc:) and are represented by counsel in those other actions regarding
any matter related to those cases since Plaintiff is not an attorney or the attorney of
record for the plaintiffs in those other cases. (Doc. 246, 7-25-2000).

Graham has repeatedly and stubbornly refused to state where his Court got the legal authority to

issue these “orders.*” As a matter of fact while case was pending appeal, 01-13664-A, Mason
filed a motion for clarification and asked Graham the following: “By what legal authority does
the Magistrate act in issuing the orders in question, (DE #201, 246), directing that a
nonlawyer must seek the permission of a private for profit lawfirm in order to
communicate with his government directly and request public records under Florida
Law?" Guess what Graham’s reply was! “Plaintiff has, on numerous occasions, filed motions for

clarification in this case, all of which have been denied. The Court finds the present motion, like

‘For example, and note that this list is not collectively exhausted, 99-14027-CV-Graham, see
Plaintiff’s motions and responses, (Doc. #200);(Doc. #239); (Doc. #262);(Doc. #264);(Doc.
#284);(Doc. #334);(Doc. #509);(Doc. #515);(Doc. #526);(Doc. 554);(Doc. 632, pg.
5);(Doc.#633);(Doc. 652);(Doc. 663); (Doc. 735); (Doc. 736); (Doc. 738); (Doc. 783); (Doc. 787,
pgs 2-3); (Doc. 810); (Doc. 812); (Doc. 813); (Doc. 817); (Doc. 829), (Doc. 845);and the court’s
orders: (Doc. 201);(Doc. 246);(Doc. #279);(Doc. 281);(Doc. #407);(Doc. #514);(Doc. #524);(Doc.
#528);(Doc. #634);(Doc. 673);(Doc. 744);(Doc. 745);(Doc. 766);(Doc. 791);(Doc. 868);(Doc.
874):(Doc. 882, pgs. 1-2), and relevant Defendants’ responses and motions, (Doc. 199);
(Doc. 199);(Doc. 231);(Doc. 274);(Doc. 275); (Doc. 348);(Doc. 511);(Doc. 559);(Doc. 639);(Doc.
646);(Doc.690); (Doc. 823);(Doc. 834); (Doc. 838);(Doc. 841); (Doc. 859).

4 See Case No. 02-14049-CV-Graham, Plaintiff's motions and responses, (Doc. 9); (DE 35, pgs.
2-3);(Doc. 36, pgs. 8-9, 11-18, 20-23);(Doc. 38, pgs. 1-2, 4-6);(Doc. 42, pgs. 6-8);(Doc. 48, pgs.
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the motions before it, is without merit.” (DE # 890). Imagine that!! The logic of the statement is
that “I have refused to state legal authority for these illegal orders on scores of occasions, so
therefore your present inquiry is without merit.” This is kind of a perverted logic and legitimacy by
derived from illegitimacy and usurpation. On June 20, 2001, when the district court dismissed
this case, both the Plaintiff and the Defendants had summary judgment motions pending that the
district court failed to act on. (Doc. 507); (Doc. 667); (Doc. 668); (Doc. 706); (Doc. 797);(Doc.
769);(Doc. 770). In Mason’s summary judgment motion Mason sets forth direct evidence of the
Defendants’ retaliatory motive in firing Mason. There was no issue decided in this case as it was
simply dismissed because of the plaintiff's alleged refusal to comply with the orders set forth
above, (Doc. 201);(Doc. 248), hereafter and collectively, “orders in question,” or “orders at issue.”
In Mason’s summary judgment motion, Mason sets forth direct evidence of the Defendants’
retaliatory motive in firing Mason. The record clearly shows that:
» Mason received a written reprimand for “threatening litigation” and other protected
speech on October 2 and October 12, 1998. (Doc. 507, Pg.2, para. 6,7, Exhibits 1 and 2
).
¢ Defendants’ supervisory agent, Mary Myers, stated under oath to the Unemployment
Compensation Appeals Bureau, Florida Department of Labor and Employment Security
that Mason does not have the right to “threaten litigation.” (Doc. 507, pg. 13, para. 55).
o The Appeals Referee, M.B. Russell, Unemployment Compensation Appeals Bureau,
Florida Department of Labor and Employment Security, wrote a 5 page opinion and
listened to some 25 hours of sworn testimony, determined that Mason was not guilty of
misconduct and that Mason had lawfully expressed his concern about job conditions.
Furthermore, the Appeals referee frankly concluded: “[T]he claimant’'s [Mason] testimony

is more credible where conflicts occur.” (Doc. 573).

2-5, 6-7);(Doc. 54, pgs. 2-3, 7-8, 10-12, 13, 15-16); and Defendants’ motions and responses,

Doc. 3);(Doc. 7);(Doc. 37);(Doc. 40); and Court orders, (Doc. 52);(Doc. 56).

This decision is made remarkable by the fact that the Defendants, Highlands County, was
represented by counsel and had seven witnesses testify against Mason, while Mason had only
Mason, and Highlands County still lost. Additionally, Highiands County spent approximately
$40,000 of taxpayer dollars to defeat an unemployment claim of about $3550.00 and still fost to
an un-represented and indigent claimant.
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In‘p‘erhaps the most egregious and outrageous act of all, the district Court awarded the
v Defendants attorneys’ fees in this matter for $200,000. (Doc. 882);(Doc. 891). Mason

immediately appealed this gross miscarriage of justice.

Case No. 01-14310-CIV-Graham
This case was disposed of based on the Defendants motion for summary judgment. (Doc.
47)(Doc. 79, Pgs. 5-6);(Doc.93). The Defendants hijacked the defense of res judicata ®. (Doc.
3);(Doc. 47, Pages 5-7). The Defendants claim they were entitled to res judicata because of a
prior filed case, S.D.Fla. Case No. 99-14027-CIV-Graham, 11" Cir. Case No. 01-13664. The
undisputed facts clearly show the following:
O The first suit, Case No. 99-14027-ClV, among other things, states claims due to Mason’s
termination on November 25, 1998. (Doc. 60, pg. 1, 12, “Plaintiff worked for Heartland
Library Cooperative between November 18, 1996 and November 25, 1998 when he was
fired by the Highlands County Board of County Commissioners.™) ;(Doc. 70, pg. 1, 12,);
(Doc. 48, Pg. 2, {I8); (Doc. 44, Exhibit 3, pg.2).
This complaint sets forth claims for failure to hire (sign technician) and retaliation (network
administrator), which accrued on March 28, 2001 and January 25, 2000, respectively, and
'subsequent to November 30, 1998. See Plaintiff's Motion For Summary Judgment And
Supporting Memorandum of Law, pg. 3; (Doc. 47, pg. 10); (Doc. 48, pg. 7, §27);(Doc. 48, pg. 3,
110).
MEMORANDUM OF LAW
1. This matter raises a myriad of constitutional issues that easily exceeds, by a

quantum leap, the standards for a “three judge court” under section 2283.

® The Defendants asserted* Plaintiff's claims are barred in whole or in part by the doctrine of res
Jjudicata .” (Doc. 3, page 15). On no less than three separate occasions Plaintiff properly moved
to strike this defense because it is merely a legal conclusion and this defense is impossible under
the facts of this case. (Doc. 7);(Doc. 11);(Doc. 32).
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A three judge court is appropriate under 28 U.S. C. § 2283, when:
a court of the united states may not grant an injunction to stay proceedings in a state court
except as expressly authorized by act of congress, or where necessary in aid of its
jurisdiction, or to protect or effectuate its judgments.
“When an application for a statutory three-judge court is addressed to a district court, the court’s inquiry is
appropriately limited to determining whether the constitutional question raised is substantial, whether the

complaint at least formally alleges a basis for equitable relief, and whether the case presented otherwise

comes within the requirements of the three-judge statute.” Idlewild Liquor Corp. v. Epstein, 370 U.S. 713,

715 (1962). Magistrate Lynch, without offering a written opinion, has given himself the Iegai authority to
decline to petition the Chief Judge to convene a three judge court on at least three prior occasions’. See.
99, 14027-CV-Graham, (DE #382); (DE #397); (DE #429). “A claim is insubstantial only if "its
unsoundness so clearly results from the previous decisions of this court as to foreclose the subject and
leave no room for the inference that the questions sought to be raised can be the subject of controversy.”

Goosby v. Osser, 409 U.S. 512, 518 (1973). Given the facts of this case and other related cases, it is

difficult to imagine a case more ripe for a three-judge court. On the wisdom of convening a three-judge

court with respect to judicial economy our Circuit Court has held:

Except for cases on which there can be no doubt at all, the alternatives to certification and
the constituting of a 3-Judge court are unsatisfactory and administratively disadvantageous
with no compensating redeeming virtue of a substantive kind. Thus, if the District Judge does
not request the Chief Judge of the Circuit to constitute a 3-Judge Court he may face a writ of
mandamus in the Court of Appeals — an awkward and often time-consuming appellate
device at best. If he does request a 3-Judge Court and the Chief Judge refuses to constitute
the 3-Judge Court then the Chief Judge is subject to mandamus in the Supreme Court

“The relitigation exception “aliows federal courts to . . . protect the res judicata effect of their judgments”

and prevent the harassment of successful federal litigants through repetitous state litigation.” Amwest

Mortg. Corp. v. Grady, 925 F.2d 1162 (9th Cir. 1991). Same, Wesch v. Folsom, 6 F.3d 1465 (11th Cir.

1993). If the Graham/Lynch duo are correct in that the Defendants, or Highlands County can continue to
discriminate against Mason, ad infinitum, in future employment decisions, then this Court will need to act
to protect its judgment of “res judicata” in state court or at the very least this Court will need to declare the

rights of the parties.

! Having the vision of hindsight and further research, the matters were not properly referred to a three
judge court, however, it was not Magistrate Lynch’s decision to make.
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Since the initiation of the injunction or Omnibus Order of September 20, 2001, Mason has
initiated two lawsuits in state court, 01-14310 and 02-14049, that included Highlands County as
Defendants. These cases were subsequently removed to the S.D.Fla. by the Defendants.

Judge Moore and Magistrate O'Sullivan apparently are of the personal opinionB that Mason is somehow
relitigating close matters or matters that have res judicata attached to them.

Apparently unperturbed by the veritable injunction in this Court against his cause in this
matter, plaintiff continued his vexatious quest in state court. Then, based on removal by the
federal judge defendants plaintiffs complaint is once again before this Court.

see 02-14049-CV-Moore, (DE #52°, pg. 4), adopted (Doc. 56).

By filing this vexatious lawsuit, plaintiff has once again unabashedly violated the spirit, if not
the letter, of this Court's September20, 2001 Order. It offends the interests of justice to
require the judiciary to expend resources on frivolous law suits and defendants should not be
required to bear the expense and onerous burden of responding to Mason's incessant,
frivolous and harassing complalnts

see 02-14049-CV-Moore, (DE #52, pg. 6), adopted (Doc. 56).

Similarly, Graham and Lynch have offered their own personal philosophy:

The principle of res judicata also leads to a sensible result in light of the Plaintiff's legal
arguments. After one's prior termination has been decided in the employer's favor, it is
convoluted logic to argue that the employer's refusal to re-hire the former worker was the
result of unlawful discrimination. To rule otherwise would render meaningless any judicial
finding of lawful discharge. Certainly, the protections afforded under Title VII are not meant to
enable unappeased litigants to bring recurrent litigation against former employers.“

Case No. 01-14310, (DE #79, pg. 6).

The issue of whether the termination was lawful has already been litigated in this court, and
such claims were dismissed with prejudice with the right to appeal. Therefore, the federal
claims raised in the instant case are barred by the doctrine of res judicata for arising from the
same nucleus of operative facts and relying on the same factual predicate of the prior
litigation. See Jang v. United Technoligies Corp., 208 F.3d 1147 (11th Cir. 2000).

Case No. 01-14310, (DE #79, pg. 5).

Graham has created a perverse and contorted kind of “prospective res judicata,” such that Graham is the

only judge in the history of the United States to apply res judicata in this manner. Graham’s rulings have

® When personal opinion is used herein, it means just that because there is record evidence or law to
support these very often venomous and misleading statements.

°Thisis a report and recommendation that is about as evasive, blatantly prejudicial. and poorly written a
decnsnon as one is likely to find, save Lynch’s R&R’s. For specific problems with this R&R, see (DE #54).

"0 This statement represents the personal opinion of the Magistrate and district court because this
statement cannot be supported with record evidence under any set of circumstances.

' This is a true statement, however the problem is that there is no record evidence in this case to support
this personal philosophy. 1t is unclear to the Plaintiff how can you discuss res judicata without first
discussing dates of the causes of action, unless you intend to lie or be deceptive or distort the truth by
just making generalizations that appear to be true.
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produced some absurd results in that Graham has overruled the Congress and the U.S. Supreme Court
in that the Defendants are no longer liable to Mason under Title VII and other employment discrimination
statutes. Graham has given the Defendants a “license to kill” or openly discriminate. On June 20, 2001,
Graham dismissed the instant Complaint because of Mason’s refusal to forego his First Amendment right
to communicate with his government. See. (Doc. 766);(Doc. 791). No issue was decided, nor could it be,
because as argued above this Court failed to rule on pending summary judgment motions. Clearly
Graham’s Court statements suggest that they are unable to distinguish between collateral estoppel and
issue preclusion and res judicata and claim preclusion. Consequently, collateral estoppel or issue
preclusion are not in play either as no issue was decided in the prior case. Notwithstanding the well-
established law on the doctrine of res judicata "2 this Court awarded the Defendants res judicata anyway.
Defendants’ attitude is that they can continue to discriminate against Mason in future employment
decisions and employment decisions since June 20, 2001. “Moreover, Plaintiff threatens to file additional
lawsuits against the Defendants named in this action. See D.C. Case No. 14201, 11™ Cir. Case No. 00-
16512, Defendant/Appellees’ Response To Plaintiff/Appellant’s Motion to Proceed In forma pauperis on

Appeal, pg. 2, para. 4. In Anti-Fascist Committee v. McGrath, 341 U.S. 123, 185 (1951)., the Supreme

Court rejected this foolish and illegal notion:

Administrative machinery is publicly set up to comb the whole government service to
discharge persons or to declare them ineligible for employment upon an incontestable
finding, made without hearing, that some organization is subversive. To be deprived not only
of present government employment but of future opportunity for it certainly is no small injury
when government employment so dominates the field of opportunity.” The fact that one may
not have a legal right to get or keep a government post does not mean that he can be
adjudged ineligible illegally.

"2 “The mere reference to a prior controversy and adverse decision is insufficient to raise the issue of res
judicata ." 33 Fla. Jur. 2d, Judgments and Decrees, Section 227, pg. 90. “The general rufe of res
Judicata applies to repetitious suits involving the same cause of action (emphasis added).”
Commissioner v. Sunnen, 333 U.S. 591, 597 (1948). “When other facts or conditions intervene before
the second suit, furnishing a new basis for the claims and defenses of the respective parties, the issues
are no tonger the same and the former judgment cannot be pleaded in bar of the second action.” State
Street Bank v. Badra, 765 S0.2d 251, 253-254 (Fla.App. 4 Dist. 2000). “If there has been ™af] . ..
modification of significant facts creating new legal conditions, res judicata is no defense.” Southeast
Florida Cable v. Martin County, 173 F.3d 1332 (11th Cir. 1999). “The doctrine of res judicata does not
however bar a cause merely because the actions arose from the same factual situation.” Cole v. First
Dev. Corp. Of Am., 339 So.2d 1130, 1132 (Fla.App. 2 Dist.1976).
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Graham’s Court has sanctioned the Defendants own mere say so and unproven allegation that Mason is
permanently ineligible for employment with Highlands County, therefore the Defendants can merely
assert, without proving, in any future employment decision or decision subsequent to June 20, 2001, that
they did not hire Mason because of past misconduct. Graham’s Court has awarded these Defendants
summary judgment motions following this same flawed rationale and contorted logic based upon an ili-
conceived personal notion of res judicata . E.g., see Case No. 01-14310-CV-Graham, (DE # 79, pgs. 5,
6);(DE #93). Similarly in D.C. Case No. :01-14230-CIV-Graham, Graham gave these same defendants a
defense of res judicata based upon a prior disposition of Case No. 99-14027-CV-Graham on June 20,
2001. In Case No. 99-14027-CV-Graham, Plaintiff stated claims under 42 U.S.C. §§1983, 1985, 1986
due to Highlands County’s issuance of “No Trespass Warnings” to the Mason. In bringing these claims,
Mason alleged that his rights under the First, Fifth, and Fourteenth Amendment had been abridged.
These “No Trespass Warnings” prohibited Mason from using the Sebring Public Library, a taxpayer
owned and financed facility. This court actually dismissed these claims in prior action on February 13,
2001. (Doc. 435);(Doc. 466). On July 11, 2001, in Case No. :01-14230-CIV-Graham, Mason brought
claims under 42 U.S.C. §§1983, 1985, 1986 for the continued existence of these very same “No Trespass
Warnings” which Graham’s “Court” ultimately dismissed on the principle of res judicata . (DE #28). These
very same “No Trespass Warnings” were continuing violations of civil rights laws since they were in effect
subsequent to the dismissal of the claims February 13, 2001 in the prior action, Case No. 99-14027, and
subsequent to dismissal of the prior action on June 20, 2001. Stated alternatively, the claims for
discrimination that arose after February 13, 2001 and June 20, 2001were never at issue in the prior case
because they did not even exist. This Court was determined to apply res judicata and do things its way
even when it was informed that a Court of competent jurisdiction had ruled on June 26, 2001 that
Highlands County had abused its discretion in issuing these “No Trespass Wamings.” See Case No. 01-
14230, (DE # 25). There isn’t a Court in the United States, save Graham'’s Court, that would or has

applied res judicata under these facts. Specifically, Plaintiff refers this Court to Lawlor v. National Screen

Service, 349 U.S. 322 (1955).

** Even more amusing in this same brief, the Defendants use authenticated email and quote Mason as
thus: *Marcellus M. Mason remains committed to providing quality, unrelenting, opposiijtion to
defendants.” Defendants claim this is an abuse of process. d. at Pgs. 4-5, para. 11.
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