United States District Court

Southern District of Florida

Ft. Pierce Division

Marcellus M. Mason, Jr.,
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vs.

HEARTLAND LIBRARY COOPERATIVE, , et. al.,

Defendants
)
Case No.: 99-14027-CIV-GRAHAM

PLAINTIFF'S OBJECTIONS TO R&R (DE #882)OF OCTOBER 4, 2001 

PLAINTIFF, Marcellus M. Mason, Jr. hereby submits his Plaintiff's Objections To R&R (DE #882) Of October 4, 2001.  In support of these objections, plaintiff states the following:

1. At the outset, the Plaintiff would like to state for the record that he has a tremendous amount of respect for the federal judiciary.  However, this respect does not extend to Graham and Lynch, two supposed federal judges in this matter.  Plaintiff has nothing but contempt and disdain for both Graham and Lynch.  Plaintiff will launch a scathing attack of both Graham and Lynch, and prove with specific facts, not mere conclusory allegations that both Graham and Lynch are dishonest and not fit to be federal judges. 

2. Plaintiff incorporates by reference his previously submitted Plaintiff's Response In Opposition To Defendants’ Verified Motion For Attorney’s Fees And Costs And Supporting Memorandum Of Law.  

3. PLAINTIFF DEMANDS AN EVIDENTIARY HEARING TO CHALLENGE ALL CHARGES OF THE DEFENDANTS RELATIVE TO THEIR REASONABLENESS!!!!!.  

4. The Report and Recommendation is sloppy and evasive, similar to some of the criminals that Graham and Lynch have the unmitigated gall to sentence to prison.  Lynch avoids the specific facts of the case and extracts only enough justify a terrible and totally lawless R&R.

5. Lynch passes the buck and tries to cover his backside by constantly referring to the bad rulings of Graham.  Graham passes the buck by referring the defendants motion for attorneys’ fees to Lynch.  Neither Graham nor Lynch refer to the record or to any of the discovery that the Plaintiff has submitted in this matter.  

6. Lynch makes his first mistake by justifying this R&R with unauthenticated emails.  Emails that the Plaintiff has denied writing.  Apparently this “Court,” as Lynch refers to it, has the unfettered discretion to self-authenticate emails whenever it feels like it.  Plaintiff denies writing the emails.  How did this Court authenticate these emails?  Lynch authenticates these by referring to Graham’s use of the emails.  Graham authenticates by referring to Lynch’s previous use of emails.

7. Lynch‘s R&R is flawed because it is based on the premise that the defendants were the prevailing party..
8. Lynch, as usual and is par for the course, claims that the Plaintiff did not state a prima facie case.  However, this statement is merely conclusory in nature with no reference to law on what constitutes a prima facie case or the facts that is now on the record.  This is an act of blatantly dishonesty and deception.  

9. “Judge Graham’ as Lynch refers to made a finding of bad faith.  Graham made his findings based on unsupported mere conclusory allegations and unauthenticated email.   

10. It is the height of stupidity and dishonesty to even suggest that the Plaintiff has not made a prima facie case.  In order for any person to make such an assertion, one would have to be either a liar and dishonest or stupid and/or ignorant of the law.  Neither of these qualities are desirable for a federal judge.  Plaintiff contends that the Magistrate Judge is being just plain dishonest because no federal judge could be so stupid as to suggest that the Plaintiff did not make a prima facie case of retaliation and discrimination.  This dishonesty is manifested by the fact that Lynch does not address one single issue the Plaintiff raised in his Plaintiff's Response In Opposition To Defendants’ Verified Motion For Attorney’s Fees And Costs And Supporting Memorandum Of Law.  Lynch does not support his contention with one single reference to the record. 

MEMORANDUM OF LAW

At Page 1, Paragraph 1 (one) of the R&R, Lynch states “The District Court dismissed the Plaintiff’s claims, with prejudice, for the Plaintiff’s repeated refusal to comply with Court’s rules and orders.”  As usual Lynch makes a mere conclusory statement and with no recitation to facts or the law.  As a result, Plaintiff is left to guess at what Lynch means.   Plaintiff assumes that Lynch must referring to the orders of the “court,” (DE #201);(DE #246), requiring that the Plaintiff seek the permission of a private for profit legal firm in order to communicate with the government and seek public records under Florida Law.  This “court” is quite correct in this Plaintiff will not live long enough to abide any such order, this Plaintiff will not abide any such order under any set of circumstances that he could imagine.  Plaintiff will contact the government any time he sees fits to, it is just that simple.  The orders requiring the Plaintiff to seek the permission of private for profit attorneys in order to communicate with the government and seek public records are illegal and silly.  If they are not illegal, then this “Court” should be able make a legal citation for such an order.

I. DEFENDANTS WERE NOT THE PREVAILING PARTY

This “Court” as Lynch refers to it, is now a joke, that has little to do with the administration of the law or justice.  This “Court” is presided over by two dishonest men, Graham and Lynch, who do whatever they feel like doing notwithstanding the essential requirements of the law.  This case was dismissed, not on the merits or facts of the case, but because the Plaintiff insisted upon his constitutional right to communicate with the government and make Public Records request under Florida Law.  (DE #766);(DE 791)
;  The Defendants got this so-called “Court” to issue orders requiring the Plaintiff, a non-lawyer, to seek the permission of private for profit attorneys in order to communicate with the government and request public records under Florida Law.  (DE #201);(DE #246).  These orders are patently illegal.  This Court insistence upon usurping authority it does not have is exploding the litigation in this matter.  This Plaintiff will simply not give up his constitutional rights for two dishonest judges.  The orders or June 19, 2000 and July 25, 2000, (DE #201);(DE #246), are simply illegal. “[T]here is nothing that prohibits one party to a litigation from making direct contact with another party to the same litigation. (internal citations omitted).  These rules are designed to regulate the conduct of nonlawyers, and simply do not apply to the conduct of nonlawyers.”  E.E.O.C. v. McDonnell Douglas Corp., 948 F.Supp. 54, 55 (E.D.Mo. 1996)
. The pertinent comments to Rule 4-4.2, R. Regulating Fla. Bar states the following:

Also, parties to a matter may communicate directly with each other and a lawyer having independent justification for communicating with the other party to a controversy with a government agency with a government officials abut the matter. Communications authorized by law include, for example, the right of a party to a controversy with a government agency to speak with government officials about the matter.

§ 99, Restatement Third The Law Governing Lawyers in pertinent part states:

No general rule prevents a lawyer’s client, either personally or through a nonlawyer agent, from communicating directly with a represented nonclient.  Thus, while neither a lawyer nor a lawyer’s investigator or other agent (see Comment be hereto) may contact the represented nonclient, the same bar does not extend to the client of the lawyer or the client’s investigator or other agent.
Mr. Graham to the extent that you claim this matter has been litigated then you are a LIAR
.  Mr. Graham on what authority does this Court issue orders stating that this Plaintiff may not communicate with the government without seeking the permission of private for profit attorneys?  Are you going to answer the question or are you going to lie and be evasive?  Mr. Graham you are a coward !!! A real man and a real judge would cite the law uses to make a decision.  Mr. Graham you are going to answer the question sooner or later.  You can run but you can’t hide from this issue.  See Mason v. Graham, Lynch, Koji, and Sorolis, Case No. 14224, S.D.Fla. 2001.
  See also, In Re Marcellus M. Mason, Jr. ,Writ Of Mandamus, filed September 29, 2001.  Oh yes, Graham you are going to answer the question, the only question is not if, but when.  Mr. Graham you allowed yourself and the Court of the United States to be played for a fool by the defendants’ counsel.  The integrity of the Federal Judiciary is now on trial.  


“To be entitled to attorney's fees pursuant to 42 U.S.C. § 1988 one must be a "prevailing party" or a party who has been "successful on the central issue."”  Wilson v. Attaway, 757 F.2d 1227 (11th Cir. 1985).  The defendants got an illegal dismissal of the plaintiff’s action based on Rule 41, Fed.R.Civ.P.  The defendants “succeeded” in getting this ‘Court” or joke to issue illegal orders. “A defendant who has prevailed has not ‘prevailed’ unless the plaintiff’s action was "frivolous, unreasonable, or without foundation.”  Harrington v. Cleburne County Board Of Educ, 251 F.3d 935; 2001 U.S. App. LEXIS 10488 (11th Cir. 2001).  The defendants fail the very first test, because they were not the prevailing party as a matter of law.  Any fool can see that the Plaintiff’s action was not frivolous.  In fact, Lynch recognizes this problem and tries to create a new standard,” This takes the case beyond the analysis of frivolity.”  R&R at page 4.  Lynch has yet again created his own law. 

II. LEGAL STANDARD FOR AWARDING DEFENDANTS’ ATTORNEYS’ FEES AND COSTS.

A. UNITED STATES SUPREME COURT STANDARD

“[A] plaintiff should not be assessed his opponent's attorney's fees unless a court finds that his claim was frivolous, unreasonable, or groundless, or that the plaintiff continued to litigate after it clearly became so.” Christiansburg Garment Co. v. EEOC, 434 U.S. 412 423 (1978). “In determining whether a suit is frivolous, "a district court must focus on the question whether the case is so lacking in arguable merit as to be groundless or without foundation rather than whether the claim was ultimately successful.  Sullivan v. School Bd. Of Pinellas County, 773 F.2d. 1182 (11th Cir. 1985).  Mr. Graham and Mr. Lynch, you don’t get to make your own rules and laws, you “must focus on the question whether the case is so lacking in arguable merit as to be groundless or without foundation rather than whether the claim was ultimately successful.”  There is no room for Graham and Lynch to make up their own rules and law.  Graham and Lynch must follow the dictates of the Unites States Supreme Court and the Eleventh Circuit Court of Appeals. Prevailing defendants may be awarded attorney's fees only when a court finds that the plaintiff's claim was "frivolous, unreasonable, or without foundation, even though not brought in subjective bad faith. Head v. Medford, 62 F.3d 351 (11th Cir. 1995).  “This Circuit, recognizing that determinations regarding frivolity are to be made on a case-by-case basis, has identified several factors to help inform that determination, among them: ‘(1) whether the plaintiff established a prima facie case; (2) whether the defendant offered to settle; and (3) whether the trial court dismissed the case prior to trial or held a full-blown trial on the merits’.  ”  Bruce v. City Of Gainesville. Georgia, 177 F.3d 949,953 (11th Cir. 1999).

B. PLAINTIFF’S PRIMA FACIE  CASE

“To establish a prima facie  case of retaliation, the plaintiff must show: (1) that he engaged in statutorily protected expression; (2) that he suffered an adverse employment action; and (3) that there is some causal relationship between the two events.”  Holifield v. Reno, 115 F.3d 1555; 1997 U.S. App. LEXIS 16224, **35 (11th Cir. 1997); See also St. Germain v. Highlands County Board of County. Commissioners, Case No. 14094, (S.D. Fla. 2001),(DE #58, Page 12); Brungart v. Bellsouth Telecommunications, Inc, 231 F.3d 791; 2000 U.S. App. LEXIS 26792 (11th Cir. 2000).  “[A]plaintiff's burden in proving a prima facie  case is light..”  Turlington v. Atlanta Gas Light Company, 135 F.3d 1428 (11th Cir. 1998). “Cases where findings of "frivolity" have been sustained typically have been decided in the defendant's favor on a motion for summary judgment or a Fed.R.Civ.P. 41(b) motion for involuntary dismissal. In these cases, the plaintiffs did not introduce any evidence to support their claims.”  See Sullivan, supra.  Neither of these elements is present in the instant case.  

1. PLAINTIFF ENGAGED IN STATUTORILY PROTECTED EXPRESSION

1.1. Plaintiff “threatened litigation” on October 2, 1998.  See (DE # 507, Exhibits 1 and 2).  

1.2. Plaintiff received two written reprimands for “threatening litigation.” See (DE # 507, Exhibits 1 and 2).
1.3. Prior to October 2, 1998 [the date plaintiff threatened litigation], plaintiff had not been the subject of any written complaint. See  (DE #507, Defendants’ Response to Plaintiff’s Third Request For Admission Of Facts, Exhibit 4, pg.7,¶33). “[T]he lack of complaints or disciplinary reports in an employee's personnel file may support a finding of  pretext..”  Wascura v. City Of South Miami, 257 F.3d 1238; 2001 U.S. App. LEXIS 15935; (11th Cir.2001); See also Weaver v. Casa Gallardo, Inc., 922 F.2d 1515 (11th Cir. 1991) (holding that the pronounced increase in negative reviews and the careful scrutiny of a plaintiff’s  performance, coupled with testimony suggesting that management personnel were acutely aware of Plaintiff’s EEOC charge, is sufficient to establish a causal link for Weaver's prima facie  case of retaliatory discharge).  

1.4. Prior to October 2, 1998 [the date plaintiff threatened litigation], plaintiff’s performance evaluation had been rated no less than good in any category, the overwhelming majority of the categories rated plaintiff as excellent. See (DE #507, Defendants’ Response to Plaintiff’s Third Request For Admission Of Facts, Exhibit 4, pg.4,¶11-14).
2. PLAINTIFF SUFFERED ADVERSE EMPLOYMENT ACTIONS

2.1. Plaintiff was terminated on November 25, 1998, or some 54 days after he “threatened litigation.” See (DE # 507, Exhibits 1 and 2).

2.2. Plaintiff received two written reprimands for “threatening litigation.” See (DE # 507, Exhibit 3). The Eleventh Circuit held in Wideman v. Wal-Mart Stores, Inc, 141 F.3d 1453, 1455 (11th Cir. 1998), that scheduling conflicts, reprimands (emphasis added), a one day suspension, soliciting negative evaluations, and needlessly delaying medical treatment authorization, while short of ultimate employment decisions, were nevertheless sufficient to support a claim of adverse action.

3. THE CAUSAL RELATIONSHIP BETWEEN THE TWO EVENTS

3.1. Plaintiff was terminated on November 25, 1998, or some 54 days after he “threatened litigation.” See (DE # 507, Exhibits 1 and 2).  “To establish the causal connection element, a plaintiff need only show that the protected activity and the adverse action were not wholly unrelated. . . The general rule is that close temporal proximity between the employee's protected conduct and the adverse employment action is sufficient circumstantial evidence to create a genuine issue of material fact of a causal connection.”  Brungart, supra.  Courts have held that a prima facie case was made when more than 54 days elapsed between the date of protected speech and the adverse action.  In Farley v. Nationwide Mut. Ins. Co., 197 F.3d 1322 (11th Cir. 1999), the Court noted,” the charge was made May 19, 1995 and Farley was fired seven weeks later on July 10, 1995. We find this timeframe sufficiently proximate to create a causal nexus for purposes of establishing a prima facie case.” In Farley, the plaintiff was fired only 52 days after his protected activity.  See also Gann v. Fruehauf Corporation, 52 F.3d 1320 (5th Cir. 1995) (Court held that “the proximity of Gann's pursuing worker's compensation benefits and his discharge (three and a half months) together with evidence that Gann's personnel file contained only positive supervisory evaluations and that he had never received any criticisms from anyone in Fruehauf concerning his work performance support the jury verdict); Couty v. Dole, 886 F.2d 147 (8th Cir. 1989)(holding that less than two months between protected expression and discharge constituted a causal connection and temporal proximity as a matter of law.); 

3.2. On October 2, 1998, plaintiff “threatened litigation” and immediately received written reprimands on October 2, 1998.  

C. DEFENDANTS HAVE NOT REBUTTED PLAINTIFF’S PRIMA FACIE  CASE

The Defendants have failed to put forward any evidence in the record to contest the plaintiff’s prima facie case.  The defendants have admitted by default that the Plaintiff has established a prima facie case.  “In the present case, even assuming arguendo for purposes of this Motion that Plaintiff can establish a prima facie showing as to his discharge, Defendants have articulated a legitimate, non-discriminatory reason for dismissal.”  See Defendants’ Motion For Summary Judgment And Supporting Memorandum of Law, Page 7.  “Regardless of whether Plaintiff can establish a prima facie case, Plaintiff’s argument does not demonstrate that Defendants legitimate reasons were pretextual.”  (DE #699, Page 11).  Such statements do not rebut a prima facie case, in fact, Plaintiff and the law contends that such statements are a tacit agreement that a prima facie case was made.  Under the exact same set of circumstances in St. Germain v. Highlands County Board of County. Commissioners, Case No. 14094, (S.D. Fla. 2001),(DE #58, Page 12), this “Court” concluded that Defendants had conceded that the Plaintiff had made a prima facie case of retaliation since the defendants did not contest the plaintiff’s facts supporting a prima facie  case.    

D. OTHER RECORD EVIDENCE SUPPORTING PLAINTIFF’S CLAIMS

An expert witness, M.B. Russell, Appeals Referee , personally listened to some 7 witnesses [all against the plaintiff] and plaintiff over a period of about 15 months and listened to more than 20+ hours of sworn testimony.  Ms. Russell not only found that Marcellus M. Mason, Jr. had not been guilty of the misconduct as alleged by the evil-minded, lying defendants in this matter, but Ms. Russell also concluded that “[B}ased upon the candor and demeanor of the parties and witnesses, it is held that the claimant’s testimony is more credible where conflicts occur.”  (DE # 573).  Essentially, the appeals referee concluded that the defendants are liars. M.B. Russell is an expert with respect to what constitutes misconduct on the part of an employee.  See Rules 702, 703, 704, 705, 902(5), and 1005, Fed.R.Evid.  Findings of Fact and Conclusions of law are admissible as evidence in this Circuit. “We hold that the trial court did not abuse its discretion in admitting either the EEOC report or the Florida Unemployment Appeals Commission findings and conclusions. “  Barfield v. Orange County, 911 F.2d 644 (11th Cir. 1990).  Moreover, in Barfield, the Eleventh Circuit quotes Chandler v. Roudebush, 425 U.S. 840, 863 n. 39, 96 S.Ct. 1949, 1961 n. 39, 48 L.Ed.2d 416 (1976) which held that administrative findings assessing claims of employment discrimination are admissible under Fed.R. Evid. 803(8)(C).  In Grandison v. Smith, 779 F.2d 637 (11th Cir. 1986), the Eleventh Circuit affirmed a verdict for the plaintiffs/appellees where testimony given at an unemployment compensation hearing was admitted into evidence at the trial court.  Indeed in Grandison, the court specifically noted that “The most important evidence is the admission, on the record below, of appellant Curtis that he told an Alabama Unemployment Compensation appeals …”  See also Bradshaw v. Golden Road Motor Inn, 885 F.Supp. 1370 (D.Nev. 1995)(holding that evidence introduced at unemployment benefits hearing should presumably be admissible in later lawsuit, subject to normal rules governing admissibility);Warren v. Quality Care Service Corp., 603 F.Supp. 1174 (W.D.N.Y. 1985)(holding that a plaintiff’s own statements in a prior proceeding are never hearsay when used against him in any subsequent proceedings and hence, plaintiff’s testimony presented in unemployment compensations proceeding was not inadmissible hearsay in subsequent civil rights action).
E. PLAINTIFF OFFERED DIRECT EVIDENCE OF RETALIATION

Mary Myers, defendants’ supervisory employee,  made the following sworn testimony: “No, I don’t feel he has the right to threaten litigation.”  See (DE #507, ¶55); See Audio Tape 22, Side A,  (DE #’s 214;219).  This statement coupled with the two letters of reprimand the Plaintiff received on October 2, 1998 and October 12, 1998 for “threatening litigation” constitutes direct evidence of retaliation. See (DE # 507, Exhibits 1 and 2). Direct evidence is a “discriminatory or retaliatory attitude correlating to the discrimination or retaliation complained of by the employee." Carter v. Three Springs Residential Treatment, 132 F.3d 635, 641 (11th Cir.1998). “Direct evidence of discrimination is "evidence which, if believed, would prove the existence of a fact [in issue] without inference or presumption.”  Bass v. Board Of County Commissioners, 2001 U.S. App. LEXIS 2442 (11th Cir. 2001).  It couldn’t be anymore clear that when an employer gives an employee a written reprimand for “threatening litigation” and then testifies under oath that “no I don’t feel has the right to threaten litigation,” that such behaviors is reflective of a discriminatory attitude.   
F. DEFENDANTS HAVE NOT OFFERED SETTLE AND BAD FAITH OF DEFENDANTS

The defendants have not offered to settle this lawsuit.  The Magistrate in his R&R recognizes this fact and problem.  See R&R, Page 4, ¶9, “This Court is not aware of any offers to settle.”  As a matter of fact, the defendants have demonstrated bad faith. “County Administrator Carl Cool has said fighting Mason is a question of principle, a position echoed Thursday evening by his spokeswoman, Lisa Burley. . . . Giving in to Mason, including a settlement, would set bad precedent.  Somebody must stop Mason's money hungry litigation, they say, regardless of the cost.”  See Plaintiff's Response In Opposition To Defendants’ Verified Motion For Attorney’s Fees And Costs And Supporting Memorandum Of Law, Exhibit 1, Newspaper Article, Highlands Today, attached thereto.  

III. LYNCH’S STANDARD

It is unclear to the Plaintiff what “Lynch’s Standard” is, but what is abundantly clear is that it is not based upon the essential requirements of law.  Presumably the following would represent “Lynch’s Standard:”

The District Court may award attorney's fees to a prevailing defendant in a case such as this if the plaintiffs action is found to be frivolous, unreasonable or without foundation, even though not brought in subjective bad faith. Beard V. B. J. Annis, 730 F.2d 741(11th Cir. 1984). Factors in determining whether a claim is frivolous would include, but are not limited to, whether the plaintiff has established a prima facie  case, whether the defendant offered to settle and whether the Court dismissed the case prior to trial on the merits. These are just some of the factors the Court looks to and are not exclusive or all encompassing. See Sullivan v. School Board of Pinel las County, 773 F.2d 1182 (11th Cir. 1985).

R&R, Page 6, ¶

A. PRIMA FACIE  CASE-MERE CONCLUSORY STATEMENT OF LYNCH

No where is it more readily apparent that the this Court is now a joke, and the fact that Graham and Lynch do whatever they want to do, is the following unsupported mere conclusory statement of Lynch:

The Plaintiff has failed to make out a prima facie  case. He has filed numerous pleadings, many of which re-argue issues which were denied previously. As mentioned above by this Court, there are some 800 docket entries in this case alone.  

See R&R, Page 4, ¶7.

As stated previously by the District Court and by this Court herein, Judge Graham has already made a finding of bad faith. This takes the case beyond the analysis of frivolity. However, this Court specifically finds that the Plaintiff has not made out a prima facie case.
See R&R, Page 4, ¶9.

Where are the facts that support this self-serving and bald-faced and naked conclusion? Lynch does not even attempt to support these dishonest and mere conclusory statements with any factual support or references to the record.  Lynch makes no reference to the record.  Lynch totally ignores the Plaintiff’s Response In Opposition To Defendants’ Verified Motion For Attorney’s Fees And Costs And Supporting Memorandum Of Law, (DE #805, Pages 6, 7). 

B. LYNCH AND GRAHAM HAVE IGNORED SUMMARY JUDGMENT MOTIONS AND OTHER DISPOSITIVE MOTIONS

Plaintiff filed his Plaintiff's Statement Of Undisputed And Uncontested Material Facts In Support Of Plaintiff’s Motion For A Preliminary Injunction, (DE #507) on or about March 1, 2001.  This statement puts forward substantial facts that the defendants do not even try to counter. (DE #569).  This “Court” or joke has not even responded to the Plaintiff’s motion for a preliminary injunction or undisputed facts (DE #507) supporting his motion.  (DE #39).

Plaintiff has put forward summary judgment motions and supporting facts that this “Court” or joke has failed to respond to. (DE #667);(DE #668);(DE #706).  Lynch states that the Plaintiff has not made a prima facie, but at the same time, Lynch and Graham have refused to rule on the Plaintiff’s summary judgment motion that was submitted on April 18, 2001.  On June 20, 2001, when this “Court,” as Lynch refers to it, illegally dismissed the Plaintiff’s
 action, and conducted a one and half-page “de novo ” review,  this “Court” or joke had been the recipient of the plaintiff’s summary judgment motion for more than 2 months.  How in the hell can Lynch make conclude that the Plaintiff failed to make a prima facie case without addressing the plaintiff’s motion for summary judgment and supporting statements of facts?  It must me within the “sound discretion” of this “Court “or joke to make mere conclusory statements even when the facts belies these conclusions.  
C. SO CALLED “FINDING OF BAD FAITH” OR JOKE

This “Court” or joke support its “finding” of bad faith with unauthenticated emails and hearsay.  The R&R or joke quotes the following email for “proof” of the Plaintiff’s “bad faith:”

1) "Anybody who supports your position on this matter is a racist and is part of the problem. I fear no man!!! This includes white men wearing robes.";  

2) ) "You don't have enough insurance and smart lawyers to outrun the law and defeat me."; 

3)  "I ain't going to have a handful of white bigots run over me.";  

4)  "Now go call your daddy in Fort Pierce and see if he can get you out of this mess."; 

5) ".. the hell I would give them, hell like you are getting... I ain't going to be bully by no racist white man."

Plaintiff had denied authoring the foregoing and all emails allegedly authored by him on multiple occasions. (DE #167);(DE #661, Exhibit B, Attached thereto, Page 2);(DE #803)
.  On multiple occasions, this “Court” or joke has refused to acknowledge the Plaintiff’s denial of these emails.  (DE #174); (DE #870).  These emails have not been authenticated pursuant to Rule 901, Fed.R.Evid.  This Court, in order to save its own “bacon” has used its “inherent” and mythical powers to authenticate these emails without supporting evidence.  There is absolutely no record evidence to prove that these emails are authentic.  “Under Fed.R.Evid. 901(a), documents must be properly authenticated as a condition precedent to their admissibility ‘by evidence sufficient to support a finding that the matter in question is what its proponent claims.’"  U.S. v. Siddiqui, 235 F.3d 1318 (11th Cir. 2000).  

More importantly, the alleged emails are not “proof” of anything even if the Plaintiff had authored them, which the Plaintiff denies.  However, the Plaintiff does not deny that he neither likes nor respects Graham or Lynch, the so-called federal judges in this matter.  Assuming arguendo, that the Plaintiff actually authored these alleged emails, the only thing that would be proved, if anything, is the Plaintiff holds Graham, Lynch, and the Defendants and their counsel in utter contempt and disdain.  Plaintiff believes that Graham, Lynch, and the Defendants” counsel are dishonest and not to be trusted.  The mere fact that the Plaintiff does not like or respect the so-called judges and lawyers in this matter is not bad faith, or something that should be disciplined or punished.  “Hostility between parties or their counsel ought not to invalidate a lawsuit brought to obtain proper legal relief for potentially meritorious claims.”  Colombrito v. Kelly, 764 F.2d 122 (2nd Cir. 1985).  "[A] judge may not hold in contempt one "who ventures to publish anything that tends to make him unpopular or to belittle him. The vehemence of the language used is not alone the measure of the power to punish for contempt.  The fires which it kindles must constitute an imminent, not merely a likely, threat to the administration of justice. The danger must not be remote or even probable; it must immediately imperil.   But the law of contempt is not made for the protection of judges who may be sensitive to the winds of public opinion. Judges are supposed to be men of fortitude, able to thrive in a hardy climate."  Craig v. Harney, 331 U.S. 367, 376 (1947).  Who in the hell does Graham and Lynch think that they are such that they can not be harshly criticized or even unfairly criticized?  The fact that the Plaintiff does not respect the personal integrity of Graham and Lynch does not detract from the facts of this case, nor does Plaintiff’s feelings of contempt and disdain for Graham and Lynch make the Plaintiff’s claims meritless.  Any such notion is beyond inane.  The standard for awarding attorneys’ fees and costs is not the Plaintiff’s imputed motive, but the facts of the case.  “In cases where the plaintiffs introduced evidence sufficient to support their claims, findings of frivolity typically do not stand.”  Sullivan v. School Bd. Of Pinellas County, 773 F.2d. 1182 (11th Cir. 1985).  This “Court” is required by law to rule on the merits of the Plaintiff’s claim, and not speculate on the Plaintiff’s motives.  

IV. LEGITAMACY OF ATTORNEYS’ FEES

Plaintiff has filed multiple motions attacking the legitimacy of the Defendants’ counsel attorneys’ fees.  See (DE #803); (DE #857);Plaintiff’s Third Motion To Strike Defendants’ Verified Motion For Attorney’s Fees and Costs; Plaintiff’s Fourth Motion To Strike Defendants’ Verified Motion For Attorney’s Fees and Costs.
  Graham rejected the Plaintiff’s specific objections without comment, even though a great many of the defendants’ charges are clearly fraudulent and inappropriate.  (DE #870).   Plaintiff moved to strike the Affidavit of Susan McKenna, (DE #826), the Court declined to make any findings or comments on the Plaintiff’s motion.  (DE #872).

Plaintiff demands an evidentiary to oppose the defendants’ charges because the supporting billing records are not specific to identify what is being charged and includes hundreds of inappropriate charges.  Ie, “prepare response to bar charge,” dtd. 11-5-99
; “Phone conference with Fred Carino re: using spouse, dtd. 11-5-99;Review Appeal of U/C decision
; dtd. 11-18-99, etc.

Defendants are in violation of Local Rule 7.3, which in pertinent part states:

Any motion for attorneys fees and/or to tax costs must specify: the judgment and the statute, rule, or other grounds entitling the moving party to the award; must state the amount or provide a fair estimate of the amount sought; shall disclose the terms of any agreement with respect which the claim is made;

Neither the defendants nor their counsel have disclosed the terms of any agreement with respect which the claim is made.  


Graham has precluded the Plaintiff from opposing the defendants’ motions.  (DE #878).  Graham, Lynch, and the Defendants’, all co-conspirators in violating Plaintiff’s constitutional rights
, are holding ex parte communications.  

V. Conclusion

There is no way this Court can legally award the Defendants attorneys’ fees.  The Defendants fail every consideration set forth in Sullivan.  Firstly, the Plaintiff has established a prima facie case.  Moreover, the defendants have admitted by default that the Plaintiff established a prima facie case of discrimination and retaliation.  Secondly, the defendants have never offered to settle this matter.  Thirdly, this case was improperly dismissed based upon this Court’s errant judgment that a non-lawyer must seek the permission of private for profit attorneys in order to communicate with the government and request public records under Florida Law.  Despite repeated requests from the Plaintiff, this “Court “ or joke has steadfastly refused to state where it gets such authority.  The very idea that the Plaintiff should pay the defendants’ attorneys’ fees for exercising his constitutional rights is beyond stupidity and reason.  Significantly, in Sullivan, the Eleventh Circuit reversed an award of attorneys’ fees to the defendants, even though the Court agreed with the trial court that the action was frivolous.  The Defendants have failed to clear the hurdles set forth in Sullivan.  

A. PLAINTIFF’S DEMANDS AND CHALLENGES TO GRAHAM

· Plaintiff demands that the so-called district judge do his job and conduct a proper “de novo” review.  Plaintiff is a little sick and damn tired of Graham’s one and half page “de novo” reviews.  (DE #408);(DE #466);(DE #791).  A “de novo” does not mean that the district judge can duck and evade the issues set forth by the Plaintiff.  Any such action is dishonest and not worthy of a federal court judge.  It is also indicative of the intent of this “Court.”

· In order to establish if the Defendants were prevailing parties, the Plaintiff demands to know where the Court derives its authority to tell the Plaintiff when and how he can communicate with the government and request public records under Florida Law.  This Court has not answered this inquiry before.  If this Court says it has, then the Court is simply not telling the truth.  Plaintiff demands a reference to the record where the Court has stated under what authority it acted on to tell the Plaintiff when and how he can communicate with government and request records under Florida Law.

· Plaintiff demands that this Court address the issue of whether in fact the Plaintiff sated a prima facie case or not.  Plaintiff will need more than mere conclusory statements of Graham and Lynch.  Mere conclusory statements are unacceptable and constitute a sign of dishonesty.  Any idiot can say anything, however, intelligent people demand proof.

· Plaintiff demands to know how the defendants can be awarded attorneys’ fees when they failed to offer to settle, a necessary requirement according to Sullivan.  

· Plaintiff demands to know how Lynch can go outside of the requirements of Christiansburg and Sullivan and create his own standard of awarding attorneys’ fees.  Lynch has stated, “As stated previously by the District Court and by this Court herein, Judge Graham has already made a finding of bad faith. This takes the case beyond the analysis of frivolity.”  Plaintiff will need to know how he is required to pay attorneys’ fees to defendants on a lawsuit that was not frivolous as a matter of law.  Plaintiff demands to know the legal authority that allows Lynch to discard the requirements of Christiansburg and Sullivan that a lawsuit must be frivolous in order to award attorneys’ fees to the defendants. 
The defendants motion for attorneys’ fees is clearly frivolous and has no legal chance.  The only reason this garbage motion was filed is because this Court has proven itself to be hostile to the Plaintiff’s causes, and further, this “Court” or joke has proven that it is unencumbered by the essential requirements of law.  No reasonable, sane, fair-minded person would give any serious consideration to such a motion under the facts and the law of this case.  What is readily apparent in this case is the so-called “judges’ in this case are not counting on the law to justify their decisions, but they are counting on the Plaintiff not being able to traverse the landmines of the Eleventh Circuit’s appeals process for pro se parties.  An honest. trustworthy, and competent Judge should not have to chided in to doing his job citing facts and law to support his decisions.  

Respectfully submitted:


Dated this 9th day of October 2001

Marcellus M. Mason, Jr. 

218 Florida Drive









Sebring, FL 33870

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished via US Mail, postage prepaid, first class, on October 9, 2001, to: Allen, Norton & Blue, 324 South Hyde Park Avenue, Suite 350, Tampa, Florida, 33606 


JUDGE GRAHAM (MAGISTRATE JUDGE LYNCH)








� This is one and half-page “de novo” review that does not cite one single law or fact.  This is customary for Graham as this type of tactic has become the modus operandi for Graham to duck his duties and give this Plaintiff the shaft.  See (DE #336); (DE #351); (DE #408); (DE #435); (DE #466); (DE #766); (DE #791).


� "[T]he standing of one who seeks access to  records under the Freedom of Information Law is as a member of the public, and is neither enhanced nor restricted because he is also a  litigant or potential litigant.”  In Re Mims, 722 N.Y.S.2d 30; 2001 N.Y. App. Div. LEXIS 2466 , (N.Y. S.C., Appellate Division, 1st Part 2001).  “[P]arties to a matter may communicate directly with each other and a lawyer having independent justification for communicating with the other party is permitted to do so. Communications authorized by law include, for example, the right of a party to a controversy with a government agency to speak with government officials about the matter.”  Reynoso v. Greynolds Park Manor, Inc, 659 So.2d 1156, 1160 (Fla.App. 3 Dist. 1995).  The government has a "duty to advance the public's interest in achieving justice, an ultimate obligation that outweighs its narrower interest in prevailing in a lawsuit."  Frey v. Dept. of Health & Human Services, 106 F.R.D. 32, 37  (E.D.N.Y. 1985). “Private citizens have a constitutional right of access to government, including government officials.  Any interest a government agency might have in being protected from statements made by its employees is outweighed by the First Amendment interests of private parties to "petition for redress" and of the agency's own employees.  Vega v. Bloomsburgh, 427 F. Supp. 593, 595 (D. Mass. 1977). See  also American Canoe Ass’n Inc. v. City of St. Albans, 18 F.Supp. 2d 620 (S.D.W.Va. 1998); Holdren v. General Motors Corp., 13 F. Supp. 2d 1192 (D.Kan. 1998); Loatman v. Summit Bank, 174 F.R.D. 592, (D.N.J. 1997); U.S. v. Ward, 895 F.Supp. 1000, (N.D. Ill. 1995); Miano v. AC & R Advertising, Inc, 148 F.R.D. 68; Tucker v. Norfolk & Western Ry. Co., 849 F.Supp.1096,1098 (E.D.Pa.1994); Pinsky v. Statewide Grievance Committee, 578 A.2d 1075,1079 (Conn. 1990); State v. Miller, 600 N.W.2d 457; 1999 Minn. LEXIS 592 (Minnesota Supreme Court 1999); Stone v. City Of Kiowa, 263 Kan. 502; 950 P.2d 1305; 1997 Kan. LEXIS 177, *34 (Kansas Supreme Ct. 1997);Washington State Bar Association, [URL:http://www.wsba.org/barnews/2000/02/ethics.htm].


�The Plaintiff has submitted numerous filings to Graham and Lynch to get this matter resolved.  See (DE #200); (DE #239); (DE #264); (DE #262); (DE #284); (DE #2334); (DE #509); (DE #515); (DE #526); (DE #633); and this “court’s” orders: (DE #279); (DE #407); (DE #514); (DE #524); (DE #634).  


�See 01-0054; 01-0057.   


� See section Defendants Were Not the Prevailing Party, supra.  


�See also (DE #738, Page 12, “Plaintiff denies all allegations raised by the defendants in their motion for sanctions in the form of dismissal.” 


�See also (DE #804); (DE #812); (DE #836); (DE #830); (DE #827); (DE #845); (DE #857); (DE #855); All of these motions for sanctions point out fraudulent charges, fraud upon the court, and frivolous pleadings by the defendants’ counsel.  Graham rejected each of these motions out of hand without an investigation or comment.  (DE $868).  Apparently, all of the alleged misconduct by defendants’ counsel is okay with the Court.     


� The Defendants billing records is difficult to reference because the records don’t contain line numbers or page numbers.  


� This charge and other similar charges related to the unemployment compensation is really a joke.  First of all such charges are not taxable.  Secondly, and more importantly, the Plaintiff prevailed at the unemployment compensation hearings.  It is absurd to think that the Plaintiff should have to pay the defendants lawyers for losing at an unemployment hearing and illegally withholding the Plaintiff’s unemployment benefits. 


�See Mason v. Lynch, Graham, Sorolis, and Koji, Case No. 01-14224, (S.D. Fla. 2001). 
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