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CERTIFICATE OF INTERESTED PERSONS AND CORPORATE DISLCLOSURE STATEMENT
Pursuant to Eleventh Circuit Rule 26.1, APPELLANT hereby certifies the following list of individuals and entities are known to me to have an interest in the outcome of this particular case:

Marcellus M. Mason, Jr. , petitioner

Highlands County Board of County Commissioners, respondent

Maria N. Sorolis, Esq., attorney, respondent

Brian Koji, Esq., attorney, respondent

Frank Lynch, Jr. , United States Magistrate Judge

Donald L. Graham, United States District Judge

1. Mason has not consented to allow a Magistrate to decide any dispositive matter, and neither have the Defendants in this matter.

2. This Court lacks jurisdiction in this matter because the Magistrate was without legal authority to hold the “show cause hearing” on contempt that was held on May 23, 2001.  (Doc. 650).  See Exhibit 1.  Under 28 U.S.C. § 636(e), the Magistrate lacks the legal authority to hold his own contempt trial.  (Doc. 766).  See Exhibit 2.  The Magistrate failed to make the proper certification under 28 U.S.C. § 636(e). 
3. This case was initially closed by order of the District Judge on June 20, 2001.  (Doc. 791). See Exhibit 3.  This case was closed based upon the district court’s premise that the Plaintiff failed to comply with restraining orders or injunctions, (Doc. 201)(Doc.246), issued by the Magistrate Judge.  (Doc. 766);(Doc. 791).  These orders, (Doc. 201)(Doc.246), which were issued by a Magistrate, required the Plaintiff, a non-lawyer, to seek the permission of private for profit attorneys that live 90 miles away, in order for the Plaintiff to communicate with his government and/or request public records under Florida law.  
4. Under 28 U.S.C. § 636(e), the district judge is required to holding a “de novo” hearing to try a contempt charge.  The district judge did not hold a “de novo” hearing as required by law and as a result there is no final order to appeal from.  
5. This court lacks jurisdiction of this appeal because the orders, (Doc. 201)(Doc.246), which underlie the dismissal of this action were injunctions or temporary restraining orders, were issued by a Magistrate and a Magistrate is without legal authority to issue an injunction or a restraining order.  As a result of this fact, there is no final judgment to appeal from.  
Legal Analysis


“It is not proper for federal courts to proceed to a merits question despite jurisdictional objections."  In re Madison Guaranty Savings & Loan Association, 173 F.3d 866; 335 U.S. App. D.C. 327 (C.A.D.C. 1999). In Bischoff v. Osceola County, Fla., 222 F.3d 874, 878 (11th Cir. 2000), this court held:

“The federal courts are under an independent obligation to examine their own jurisdiction….”  [I]t is well settled that a federal court is obligated to inquire into subject matter jurisdiction sua sponte whenever it may be lacking. [B]efore rendering a decision  every federal court operates under an independent obligation to ensure it is presented with the kind of concrete controversy upon which its constitutional grant of authority is based; and this obligation on the court to examine its own jurisdiction continues at each stage of the proceedings, even if no party raises the jurisdictional issue and both parties are prepared to concede it.
11th Cir. R. 31-1(e) in pertinent part states:

“If, upon review of the district court docket entries, order and/or judgment appealed from, and the notice of appeal, it appears that this court may lack jurisdiction over the appeal, the court may request counsel and pro se parties to advise the court in writing of their position with respect to the jurisdictional question(s) raised. 


28 U.S.C. § 636(e) in pertinent part states:

In a proceeding before a magistrate, any of the following acts or conduct shall constitute a contempt of the district court for the district wherein the magistrate is sitting: (1) 

disobedience or resistance to any lawful order, process, or writ; (5) 

any other act or conduct which if committed before a judge of the district court would constitute contempt of such court. Upon the commission of any such act or conduct, the magistrate shall forthwith certify the facts to a judge of the district court and may serve or cause to be served upon any person whose behavior is brought into question under this section an order requiring such person to appear before a judge of that court upon a day certain to show cause why he should not be adjudged in contempt by reason of the facts so certified. A judge of the district court shall thereupon, in a summary manner, hear the evidence as to the act or conduct complained of and, if it is such as to warrant punishment, punish such person in the same manner and to the same extent as for a contempt committed before a judge of the court, or commit such person upon the conditions applicable in the case of defiance of the process of the district court or misconduct in the presence of a judge of that court.


“United States magistrate judges do not have jurisdiction to exercise the contempt power of the district court. 28 U.S.C. § 636(e). Pursuant to the statute which delineates magistrate judges’ jurisdiction, they are required to certify to the district judge any facts constituting contemptuous conduct, such as disobeying a court order, even when it occurs "in a proceeding before a magistrate.””  Athridge, v. Aetna Casualty And Surety Co., 184 F.R.D. 181; 1998 U.S. Dist. LEXIS 11918, **52 (D.D.C1998).   “We must always be sure of our appellate jurisdiction and, if there is doubt, we must address it, sua sponte if necessary.  The prevailing view is that a magistrate judge lacks the power to adjudicate contempt proceedings; pursuant to 28 U.S.C. § 636(e), a magistrate may only certify to the district court (or deny certification of) facts possibly constituting contempt.  Several of these courts have held or implied that a magistrate judge may address contempt pursuant only to § 636(e) and that § 636(c) does not confer the power to adjudicate contempt.”  Castaneda v. Falcon, 166 F.3d 799, 801 (5th Cir. 1999).  “§ 636(e) contains no provision for direct appeal, we are without jurisdiction unless and until the district court acts “  Id.  Under § 636(e) a federal district judge adjudicates and punishes contempts which occur before a United States magistrate. The magistrate, however, initiates the process by certifying to the district judge the facts which may constitute contempt and by issuing an order that the person whose behavior is at issue show cause before the district judge why he should not be adjudged in contempt. *** Under 28 U.S.C. § 636(e), then, the Magistrate is without jurisdiction to entertain the contempt hearing contemplated in the Order to Show Cause.”  In Re Kitterman, 696 F. Supp. 1366, 1368-9 (Nev. 1988).  See also Taberer v. Armstrong World Industries Inc., 954 F.2d 888, 891 (3rd Cir. 1992)(holding that the magistrate judge exceeded his authority under the Federal Magistrates Act by holding hold a full-dress contempt hearing and that the district judge erred in adjudicating the contempt based on the record of that hearing, instead of holding a de novo hearing).  King v. Thornburg, 762 F. Supp. 336, 342 (S.D.Ga. 1991).   This case is indistinguishable from Taberer, supra, where the 3rd Circuit held that it was improper for the district court to adopt the "proposed finding and recommendation" as a “de novo record,” and further that “section 636(e) requires the district judge to conduct a de novo hearing.”  As a direct result of the district court’s failure to follow the procedures set forth in section 636(e), there is no final judgment to appeal from and this case must be remanded as this court is without jurisdiction of the instant appeal.  

In addition to the foregoing, this Court is without jurisdiction because the orders which underlie the dismissal of this complaint, (Doc. 201) and (Doc. 246), were rendered a Magistrate and a Magistrate does not have the legal authority to issue an injunction.  “A judge may designate a magistrate to hear and determine any pretrial matter pending before the court, except a motion for  injunctive relief…”  28 U.S.C. § 636(b)(1)(A) TA \l "28 U.S.C. § 636(b)(1)(A)" \s "28 U.S.C. § 636(b)(1)(A)" \c 2 .  “[A] magistrate lacks power to enter an injunction even in a case where the district court has jurisdiction.”  United Steelworkers Of America, v. Bishop, 598 F.2d 408 (5th Cir. 1979) TA \l "United Steelworkers Of America, v. Bishop, 598 F.2d 408 (5th Cir. 1979)" \s "United Steelworkers Of America, v. Bishop, 598 F.2d 408 (5th Cir. 1979)" \c 1 .  The mere fact that the Magistrate characterizes his orders as a “pretrial discovery issue and not an injunction issue per se” is of not import as there is no substantive difference between a “pretrial discovery issue and not an injunction per se” and an injunction or restraining order
.  To hold otherwise would be would be circumventing 28 U.S.C. § 636(b)(1)(A) and in violation of Article III and giving legal affect to an illegal act.  See West v. Bd. Of Cty. Com'rs, Monroe Cty, 373 So.2d 83 (Fla.App. 3 Dist. 1979) (“ascribing legal effect to an illegal act - a result to which a court plainly may not be a party.”).  “The Supreme Court stated that the authority granted to magistrate judges under the Federal Magistrates Act is to be construed narrowly.”  U.S. v. Desir, 257 F.3d 1233, 1236(11th Cir. 2001).  A district court’s characterization of a “restraining order” or an “injunction” is not dispositive.  Cuban American Bar Ass'n, Inc. v. Christopher, 43 F.3d 1412 (11th Cir. 1995) TA \l "Cuban American Bar Ass'n, Inc. v. Christopher, 43 F.3d 1412 (11th Cir. 1995)" \s "Cuban American Bar Ass'n, Inc. v. Christopher, 43 F.3d 1412 (11th Cir. 1995)" \c 1 (“where the order has the effect of a preliminary injunction this court has jurisdiction to review the order and is not bound by the district court’s designation of the order”); Geneva Assur. v. Medical Emergency Services, 964 F.2d 599 (7th Cir. 1992) TA \l "Geneva Assur. v. Medical Emergency Services, 964 F.2d 599 (7th Cir. 1992)" \s "Geneva Assur. v. Medical Emergency Services, 964 F.2d 599 (7th Cir. 1992)" \c 1  (citing Sampson v. Murray, 415 U.S. 61, 85-88, 94 S.Ct. 937, 950-951, 39 L.Ed.2d 166 (1974) TA \l "Sampson v. Murray, 415 U.S. 61, 85-88, 94 S.Ct. 937, 950-951, 39 L.Ed.2d 166 (1974)" \s "Sampson v. Murray, 415 U.S. 61, 85-88, 94 S.Ct. 937, 950-951, 39 L.Ed.2d 166 (1974)" \c 1 ) (“What is true, [i]s that the name which the judge gives the order is not determinative.”).  Additionally, the orders, (Doc. 201) and (Doc. 246), which were based upon the Defendants’ motions for “preliminary injunctions,” are invalid because this issue was not referred to the Magistrate pursuant to 28 U.S.C. § 636(b)(1)(A).  Compounding and exacerbating this error, these orders are invalid because the Defendants failed to file a complaint and failed to meet the requirements for a “temporary Injunction,” or “TRO.”  “To be entitled to a TRO, a movant must show: (1) a substantial likelihood of ultimate success on the merits; (2) the TRO is necessary to prevent irreparable injury; (3) the threatened injury outweighs the harm the TRO would inflict on the non-movant; and (4) the TRO would serve the public interest.”  Ingram v. Ault, 50 F.3d 898 (11th Cir. 1995) TA \l "Ingram v. Ault, 50 F.3d 898 (11th Cir. 1995)" \s "Ingram v. Ault, 50 F.3d 898 (11th Cir. 1995)" \c 1 .  See also Hill v. Butterworth, 941 F. Supp. 1129, 1136  (N.D.Fla. 1996)(“ Plaintiff is not entitled to issuance of a TRO because he has filed neither an affidavit accompanying his petition, nor a verified complaint.”).  This court is without jurisdiction because there is no final order to take an appeal from.   


Appellant requests that this Court take judicial notice of the fact that both Judges in this matter, Graham and Lynch, and counsel, Brian Koji and Maria Sorolis, have been served with a lawsuit, Case No 02-14049-CIV-Moore, for depriving Mason of his First Amendment rights in clear violation of all legal authority.  See Harris v. Menendez, 817 F.2d 737 (11th Cir. 1987) (“court may take judicial notice of its own records and records of lower courts”).  The district court now has a personal interest in this case.  Given this fact and the district court’s utter failure to address jurisdiction despite repeated requests from Mason
, the district court can not now admit that it was without jurisdiction because to do so would be admitting guilt in the lawsuit filed and served under Case No 02-14049-CIV-Moore.  Mason should not be condemned to have his cause heard by a judge who is condemned to decide a matter of law in his favor, notwithstanding the facts.  


WHEREFORE, and based upon the foregoing, Appellant requests that this matter be remanded to the district court for proper disposition and reassigned to another district judge.   

Respectfully Submitted:

Marcellus M. Mason, Jr.



Dated this 11th day of March, 2002

218 Florida Drive

Sebring, FL 33870












863-385-8501

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished via US Mail, postage prepaid, first class, on March 11, 2002, to: Allen, Norton & Blue, 324 South Hyde Park Avenue, Suite 350, Tampa, Florida, 33606.







� Restraining Order- An order in the nature of an injunction.  Black's Law Dictionary, Revised Fourth Edition, West Publishing Company, Copyright @ 1968� TA \l "Black's Law Dictionary, Revised Fourth Edition, West Publishing Company, Copyright @ 1968" \s "Black's Law Dictionary, Revised Fourth Edition, West Publishing Company, Copyright @ 1968" \c 3 �.


Injunction- A judicial process operating in personam, and requiring person to whom it is directed to do or refrain from doing a particular thing.  See Blacks’ Law, supra.   “1. An enjoining; bidding; command. Something enjoined; command; order. 3. A writ or order from a court prohibiting a person group from carrying out a given action, or ordering a given action to be done.”  Webster’s New WorldTM Collegiate Dictionary, Fourth Edition, MacMillan USA, Copyright @ 1999, Pg. 736� TA \l "Webster’s New WorldTM Collegiate Dictionary, Fourth Edition, MacMillan USA, Copyright @ 1999, Pg. 736" \s "Webster’s New WorldTM Collegiate Dictionary, Fourth Edition, MacMillan USA, Copyright @ 1999, Pg. 736" \c 3 �.


� For example, and note that this list is not collectively exhausted, see Plaintiff’s motions and responses, (Doc. #200);(Doc. #239); (Doc. #262);(Doc. #264);(Doc. #284);(Doc. #334);(Doc. #509);(Doc. #515);(Doc. #526);(Doc. 554);(Doc. 632, pg. 5);(Doc.#633);(Doc. 652);(Doc. 663); (Doc. 735); (Doc. 736); (Doc. 738); (Doc. 783); (Doc. 787, pgs 2-3); (Doc. 810); (Doc. 812); (Doc. 813); (Doc. 817); (Doc. 829), (Doc. 845);and the court’s orders: (Doc. 201);(Doc. 246);(Doc. #279);(Doc. 281);(Doc. #407);(Doc. #514);(Doc. #524);(Doc. #528);(Doc. #634);(Doc. 673);(Doc. 744);(Doc. 745);(Doc. 766);(Doc. 791);(Doc. 868);(Doc. 874);(Doc. 882, pgs. 1-2), and relevant Defendants’ responses and motions, (Doc. 199); (Doc. 199);(Doc. 231);(Doc. 274);(Doc. 275); (Doc. 348);(Doc. 511);(Doc. 559);(Doc. 639);(Doc. 646);(Doc.690); (Doc. 823);(Doc. 834); (Doc. 838);(Doc. 841); (Doc. 859).
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