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2 | CIVIL
HIGHLANDS COUNTY BORRD OF. CASE
COUNTY COMMISSIONERS, ; _
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THIS CAUSE came before the Court upén Defendant Highlands

County Board of Commissioners’ Motion for Summary Judgement

{th.E.18}.
<":: - S -
b, SN 1. CRGROUND o PR
« U Plaintiff Fo Nina i8t. Germain ("St. Germain”], a native

Iranian and naﬁgraiized United Stabes c<itizen, is ocurrently

employed at - _9 Kardea County Library in Wauchula, Fioriéé. This

library faig
e
Cooperative {(“Heartland”}, an unincorporated assocliation consisting

wlthxn the purview of the Heartland Librazv

of the public libraries located in Hardee, DeSoto, Okeechobee, and
Righlands counties. Aprll ?, 20?0 5t. Germain filed a
Complaint agalnst Defendants Heurt*and and the nghlands County

Board of Commissioners {"Highlands COLht} } alleging that

Defendants discriminated against her based on her race and natignal

e







-,

'ﬁrigin.“ gpegifically,- the Cé&piaint alleges that Defendants
ngaw*ully rarassed St. Germain at the Sebring Library in viol atlor-
of 42 U.5.C. $1981 (“First Claim”}; Defendants failed to promote
St. Germain to the Avon Fark librarian position in 1898 because of
her race and national origin in vieclation of 42 U.5, C §1981 and 42
U.8.C. $2000e-2{a) {(™Second Claim”); Defendgpts retaliated and
unlawfully dlSL'lMlnat&d against 8t. Germaln for filing a charge

with the EaOC by xnvoluntaxllj transferrlng her to the Wauchula

Library in vlblatlon of 42 U.S.C. §1901 and 42 U.%.C. §§2000e-3{a)

K“Tuxrd Claxﬁkj, and, Defendants ta;leg Lo promote St Germain to
the Avon Parkllibrarian position in 1989 because c¢f her race and
national origin in vielation of 42 U.5.C. §1981 and 42 U.5.C.
§2000e-2(a) (“Fourth Clain”).: !

on ?ebraéry iz, 200:, Highlands CQUﬁpy fiied the instant
Moticn for Summary Judgmenﬁ contending that: 1) High}ands County
took the proper remedial s£eps to defuse the Sebfing harassment
claim; 2} the allegations of harassment in the Wauchula Library
arise frum actions réquired of.every empié;ee at that.iibrary; 31
St. Germain wag gat'promoted 11 1998 becsuse she failed fo apply

for the position: 4} St. Germain's transfer Lo the Wauchula Library

was a result qf the legitimate business need to centralize all

' Heartland has since been dismissed from this action, leaving
Highlands County as the sole defendant.

3 St. Germain’s Complaint also alleged a violation of the 1™

and 14" Amendments to the United States Constitution. These
allegations were dismissed with prejudice pursuant to a joint
stipulaticn by the parties (D.E.33).
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“ ¢ataloging in one location; and 5) 8. Germain was not promoted in
1839 because a non-discriminafory bhiring committee comprised of
four individuals chose a different applicant who they believed to

be equaliy qualified.®
.
«For fthe reasons discussed herein, and afler carefully

ccnsi&erimg the parties’ arguments and resolving oll permissible

facrual iInferences in a light most favorable tciSt. Germain, the

Court grents summary judgment on all claims in favor of Highlands

County. ?

II. SIMMARY JUDGMENT STANDARD

The purpose of summary jndgment is to determine “whether there
is a need for trial -~ whether in other words, there are any genuine
factqql ifguas that properly dén be rescived only by a finder of
fact ...” pnderson v. Liberty Lobbv, Inc., 477 U.S. 242, 250
{1986} . Summary Jjudgment is not a procedural shortoutn. Iﬁstead,
it is “an integral part of the Federal Rules as & whole, which are
designed to sscure éhe just, speedy and inrexpensive determination

of every action.” Celotex Corov. v. Catrett, 477 U.S. 317, 327, 106

S.Ct. 25485 2550 (1986) .
o . BN

' ﬂﬁ;soﬁff'mey grant summary judgment only if it sppears through

¥ .- In the Complaint, 5t. Germain alleges that she was paid less
than the secretary in the Avoen Park Library. Highlands County
moved to dismiss this claim in the Motion for Summary Judgment.
St. Germain fTailed to address this c¢laim in her oppoesition
memorandum rto the Motion for Summary Judgment and there is no
evidence in the record to suppert this allegation. Therefors,
the Court finds that summary Judgmeni ls appropriate as to this
claim.




o

. _
:f. pleadings, deposgtions, admissions and affidavits that there is no

-

“genuine:issue aé to any material tact and that the moving party is
entitled to a judgment as a matter of law.” Fed.R.Civ.P. 56{c):
Celotex Corp,, 477 U.8. at 322, 106 5.Ct, at 2552; Re s e

lon Trust rp., 950 F2d. 1540, 1543 {31°h Cir.

19%21; McGsh v i Bronan , 858 TLZ4 1487, 1493
{11k Ciéx 2988ﬁ. cext. denied, 4°%0 U.3. 1084, 109 5.Ct, 2110
{1989}. “The party s&ekiﬁq summary Jjudgment bears the exacting
burden of demonstrating that there is no genuine dispute as to any

material fact in the case.” Clemons v. Dougherty Counfy, Ga., 684

F.2ud 13635, 1368 (11" Cir, 19882} (giting Adickes v, S . H, Kress & Co.,

398 11.5. 344. 157, 90 s.Ct. 15€8, 1608 (1370)).
A . .
In order ‘for the court to dete%mlng'whether the movant has met
this burden, the evidence, and all factual inferences therefrom,

must be viewed in the light most favorable te the non-moving party.

Clemons, 6#4 F.2d at 1368, gilinoe Adickes, 398 U,S5. at 157, 30

§.¢L, at 1608, “Only disputes over facts that might affect the
cutcome of Lhe suit under the governing law will properly prezlude
the enhtry of summary }judgm&nt. Factqal ‘disputes that;zaie
irreievant or unnecessary will not be counted;* Andersen, 477iﬁ;s.

at 248, ?urt&ex, a dispute over a material fact is genuine it the

evidence is such that a reasonable jury could return & verdict for

the non-woving party. If the evidence is merely colorable or not

significontly probative, a court may grant summary judgment., See

- Id.




YIYI. ANALYSIS
A. Harassment
In the First Claim, St. Germain alleges thalt Highlands County
subjected her to unlawful racial harassment while working at the
Sebring Library.?® Specifically, 8t. Germain alleges that Ted
Shoemaker, the Presldent of the Sebring Historical Soclety,
N harassed Sgk_Germain because of her natlional origin and ridiculed
i_lher Iranian accent. In order for a plaintiff to preve a
harassmeni/hostile work environment clzim, & pleintiff must
-demonstrate that the workplace is “permeated with ‘discriminatory
intimidation, ridicule, and insult’ that is sufficiently severe or
pervasive to alter the conditions of the [employee’s] employment
E 3

;-and create an abusive working environment.” Harris v, Forkiift

ster ine., 510 4.5, 17, 21, 114 $.Ct. 367, 370 (1993} (guoting

Meritor Savinas Bank. FSB_v. Vinson. 477 U.5. 57, 67, 106 $.Ct.
2399, 2425 (1%86).

To establish an unlawful harassment claim based on race or
national origin against & supervisor, & plaintiff must show: 1)
that- shé» belgngs to a protected group; 2 that she has been
subjected to éﬁ;&icomeiracial harassment; 3} that the harassment

was based on the plaintiff’s race or national origin: 4) thay the

! Highlands County moved to dismiss the First Claim in the
Motion for Summary Judgment. 5t. Germain in her opposition
memorandum to the Motion for Summary Judgment fails to address
Highlands County's arguments as £2 this claim. Nonetheless, the
Court shall address the merits of the claim in this Order,



haragsment was sufficiently severe or pervaéive to alter the torms
and conditions of employment and create s discrimipatorily abusive
werking enviyonment; and 5) a basis for holding the employer

liable. See Mendoza v. Borden Inc., 195 F.3d 1238, 1245 {ii™ Cir.

19%%} {en kanc).

Courts are to examine subjective and objective components to
determine if the harassment rises to the level of éreating a
1xhostile working environment. See Id. at 1246. The obiective
requirements are: 1) the frequency of_the conduct; 2} the severity
of the conduct; 3) whether the conduct is physicelly threatening or
humiliating; and 4} whether the conduct unreasonably interferes
_with the employee’s job performance., See Id. The “'‘mere utterancs
of an ... epithet which engenders offensive feelings in an
employee’ ... does not sufficlently affect the conditicns of
employrent.” Hapris, 510 V.5, &t 21, 114 S.Ct. at 37¢ {(guoting
Meritor, 477 U.S. at 67, 106 §.Cr. at 2405).

In the case at bar, St, Germaln arques thet while working as
& Public Records Specialist/Archivist at the Sebring Library in May
of 19%6, she was subject to repeated acis ofiharassment by Ted
Shoemaker {“Shoemaker”}, President of the Sebring Historicel
Society (“Historical Socciety”). Though Shoemaker was nobt an
empioyee of Highlands County., hig duties at the Historical Society
placed him in close contact with St. Germain. Specifically, $t.
Germain was the Highlands County employee who oversaw the archiving

and daily operation of the portion of the Sebring Library that was




» dedicated to the Historical Society. In essence, St. Jermain's
position was & cooperative venture beiween the {ounty library
SYStem and a hon-governmental organization. Thus, while a partion
of St. Germain's duties involved assisting Shoemaker, Shoemaker was
not $t. Germain's supervi#or. St. Germain reported directly to the
pirector of the Sebring Library, Mary Myers {“Myers”}. Therefore,
for purposes of this analysis the Courl snall treal Shoemaker as &
co-worker ¢f St. Germain.®

In Breda v, Wolff Camera ¢ Video, the Eleventh Circult held
that when harassment oceurs by a ¢o-worker, an emplover shall only
pe. held lisble if the employer knew or should have known of the
harassment and falls to take remedial acticn. Breda, 222 F.3d 886,
889 {11 Cir, 2000). In the instant case, neither ﬁarty contests
that Highlands County was a#are of the alleged harassment of 35t
Germain by Shoemaker, the Court therefore musl determine whether
H%?hlands County took appropriate remedial action to 5%, Germain's
cgﬁplaints of harassment.” After carefully reviewing the record,

the Court IZinds that Highlands County did take appropriate remedial

| For purposes of this discussion, the Court assumes a co-
worker relationship, even though Highlands County and Shoemaker
do not share an employer/employee relationship.

* Tt is questionable whether St. Germain meets the Mendoza v.
Borden inc. reguirement that harassment be based on race or
natiznal origin. However, given that the summary judgment
standard regquires the Court te draw any inference in favor of 3t.
_Germain, the Court finds that St. Germein’s c¢laim thal a portion

" of the harassment was based cn her foreign accent is sufficient
to satisfy the Mepdeza recuirement for the purposes of this
analysis. .
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'éction on St. Germain‘s complaints to prevent it from incurring
fiability,as to shoemaker’s conduct. Indeed, Highlands County
résponded gquickly and thoroughly te¢ 5t. Germain’s allegations of
harassment. -

St. Germain filed a letter detailing Shoemaker’s alleged
_harassment on July 2, 19%6, ©On July 3, 1996, one day later, Myers
bomposed a letter to Shoemaker directing him to apclogize to St.
Germain and to refrain from further harassment. On July 24, 1996,
-garl Cool {(“Coul®), the County Adminlistrator, met with Shoemaker to
&iscuss the alleged harassment of St, Germain, Thai meeting ended
with Shpemaker threatening to resign if St,'Gexmain did not leave
H'the arcﬁive area. After Cool and Myers discussed the situztion
with the Board of Directors of the Historicai.Society, the Board
voted to give St. Germain two more months before reaching a final
decision regarding whether it approved of 5t. Germain holding the
archivist position for}the Historical Soclety. This decision
resulted in the resiqnation of Shoemaker and the public affirmation
of S5t. Géfmain as archivist, Subsequently, Shoemaker withdrew his
resigration, and proceesded to file a complaint alleging that st.
Germain was unfit to maintain the archivist position. At Cool’s
request, Myers performed extensive research into the truth of the
.-allegaticns, and c¢oncluded that they were without merit. Cool?
related this finding to §%oemaker: along with Highlands Coungg;s
intent to stand behind St. Germain. Additionally, in a letter

dated February 12, 1997, the Board of the Historical Societly




reaffirmed its position that it was pleased to work with 35t,
Germain. The foregoiny evidence demonstirates the nutercus remedial
measures taken by Highlands County in support of St. Germain., As

4 result, 8t. Germain has not met her burden under the lest set

forth in Aczordingly, summary
judgment as te the First Claim is granted in favor of Highlands
County.
B. 1898 Faiiure Lo E;nggg

In the ,Second Cla%m, St., QGermain asserts that although
Highlands Coéﬁty was awafé of her ¢redentials and of her inferest
in a head lib}arian position, Highlands County did nol consider her
for promotion to the vagant librarian position in the Avon Park
Iibrary in May, 1998, 7o suppert this allegation, St. Germain
asserts that she was the only candidate that met the posted
gualifications for the job, yet the position was awarded to a white
_:;man, Disne Hunt.
| To be successful in a disparale lreatment claim, a plaintiff

must provide proof of diseriminatory intent through either direct
+

or circumstantiq;‘évidence. Sge EEOC v, Jope's Stone Crab, Inc.,
220 ¥.3d 1263, lé86 {11 Cir. 2000}. Direct evidence establishes
diseriminatory intent in the hiring decision without requiring any
infegénca or presumption, while proving inlentiocnal discrimination
through circumstantial evidence requires the application of the

Mebonnell Douglas standard, See Id. The McDonnell Dcuglas

standard mandates that the plaintiff first establish a prima facie
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éase. ﬁ_eg 1. _

"z,‘;: establish a prima facie céSe of discrimina_tcrf failu;e'to
promote, & plaintiff must prove: (1} that is)he is a member of a
protected clasé: (2} that lslhe was q{lalifiec.:i for and applied for

the promotion; {3} that [sihe was rejected; and (4} that other

equally or less qualified employees who were not members of the'

protected class were promoted.” Dennev v, Citv of Bibany, 2001 WL
363046, *6 {¥1™ Cir. 2001} {(guoting Combs v. Plantation Patterns,

166 F.3d 15%19, 1539 n.l11 {11 ciz., 1997), Once the plaintiff
establishe;fthese elements, the burden is placed on the defendant
to providefa leqitimatg, non~discriminatory reason for the failure
to promote., See Id, 1f the defandant produces such a reason, then
the burden shifts back to the plaintiff to prove that the
dafendﬂp_&:'s‘ reason is pretextual. See Id. Nh.ether summary
judqme;a;"is appropriate in a failure to prcﬁiote case¢ is dependant
on i‘he' strength of <the plaintiff’s prima facle case, “the
persuasiveness of the plaintiff’s proof of pretext, and any other
evidence that supports the employer’s case. §Seg Id.

Viewing the facts in a light most favorable to St. Germain,
thf.- Ceurt finds that St. Germain fails to establish & prima faclie

failire to promote claim, The undisputed evidence shows that

Il

'Hiﬁhlands County advertised the 'librarian position in the loezl

newspaper, that St. Germain knew of the opening, and thst St.
Germain failed to apply for the position, In her defense, St.

Germain aygues that Highlands County maintains a “tap on the

10

tma,
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§ust show: 1} she'enqaqed_in protected activity; 2) her employer
was aware of that activity; 3} she suffered adverse employment
action; ami 4) there was & causal link befween her protected
activity and the adverse employment action. See Manjccis v, Brown,
171 F.3d 1364, 1363 {11% Cir, 1998;. A&herinq to the Mehonpell-
Douglas framework, once St. Gormain establishes s prima facie case
of retaliation, the burden shifis t¢ Highlands County to articulate
3 legitimate, non~discriminatory reason for its actions. if
Highlands _County' articulates a Jlegitimate, nonvdiscriminatory
reason, then the bhurden shifts back to St. Germain to prove that
the reason offered by Highlands County is pretextual,
i. Transfer

' In the instant case, Highlands County does not contest fthat
St..Gsxmain establishes a prima facle case of retaliation as to her
tra&%ﬁé; te the Wauchula -Libzary. Rather, Highlands County
contéﬁﬁs that'transtezrinq $t. Germain to the Wauchula Library was
:h; result of a legitinmate, non-discrimiratory business decision to
centralize ihe cataloguing functions of all Heartland Cooperative
1ibzarie§ in the Wauchula Library. In response, 5t. Germain argues
that Highlands County’'s reason is pretextual. In support cf her
assertion, St. Germain argues that the Avon Park Library just as
easily could have been selected to house the centralized cataleging
function, that the cataloguing system would have encountered less

disruption and provided more advantages if it had been locared in

the Avon Park Library, and that the cataloguing system now used by

iz

3
L%
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Hithands County 4&s not truly “centralized cataloguing”. st.
Germain alse offers evidence Lhat catéloguing could be performed
frem any library, and that centrallzing the cataloguing function in
Wauchula would require costly wmodifications to the computer
network.- ‘

The Court finds St. Germain’s arguments unpersuasive. “A
plaintiff{ is not allowed ¢to recast an employer’'s profifered
nondiscriminatory reasons or substitute [her] business judgment for
that of the employver. Provided that the proffered reascn is one
that might motivate a reasonable cmployer, ... the employee cannotb
succeed {in rebutting the employer’s reason] by simply quarreling
with the wisdom ¢f that reason.” Chacman v, AI Transport, 229 F.3d
1012, 1030 {11 Cir. 2000}. Indeed, ™iflederal courts ‘do not sit
as a super-personnel department Lhat reexamines an entity's
busineés decisions...” ﬁathéz eur ilnquiry is limited to whether
the employer gave an honest explanation of its behavior.” Id. In
the present c¢ase, St. Germain offers nothing fo lead the Court Lo
believe that Highlands County's explanation of its behavior is
aﬁything but% honest. #hile she offers many altermatives to
Highlands County's decision to centralize cataloguing at the
Wauchula Sranch, the Ccur% finds that these alterpatives zre merely
st. Germaiﬁ's attempt to substitute her business Judgrent for that
of‘B&thandsICQuniy. ‘ '

:St.. Germain also asserls Lhat she was Involunterily

transferred to the Wauchula Library in retaliation for her having



‘filed an EEOC'rlaim specifically, St. Germain asserts that.she

was presented wlth the cholce of e;ther remaining at the Sebring
Library and accepting a demotion from pay grade seventeen to pay
grade twelvé, or accepting the transfer to the Wauchula Library and
Sﬁ. Germain claims of

receiving an increase to pay grade twenty.

involuntary . transfer, however, fail to establish that the

legitimate business decision made by 3ighlahds County to centralize
Heartland’'s cétaloquinq functions is pretextual. .As the evidence
&emonstrates S5t. Germain was not forced to transfer to the Wauchula
~ facllity, she was coffered the opportunity to transfer to Wauchula,
‘which she accepted. In fact, St. Germain admits that while the
comaute to the Wauchula Library does cut into her increased pay,
she still receives greater compensation at the Wauchula Library

.than she did at the Sebring Library.' Moreover, $t. Germain was
not the only Highlands County enmployees aho. was offered the
opporfunity to transfer to thﬁ. Wauchula library. Two other
fiighlands County enployees, Marilyn Arnold and Marge Daniels, were
also asszgned to work in the ventralized catalcguznq department in
the Wauchula library. Neither employee is in the protected class,
nor have they filed charges of discrimination with the EEOC.
' Germain fails to establish

Therefore, the Court finds that S5t.

pretext on this basis,

! Indeed, when faced with the opportunity to return te Sebring

as a Librarian at pay grade seventeen, 5f. Germain declined the
offer because she did not want to rellnguish the sdditisnal
compensation she was receiving in Wauchula.
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2. Harazsment .

8¢, Germein alleges that she suffered continued retaliation
while she working at the Wauchula Library because she filed an EEOC
charge, St. Germain asserts that piane Hunt {MHunt”), the Wauchula
Library Director, exciuded St. Germain from planning and training

functions related to cataloging; excluded St. Germain from her work

site ecxcept during those hours when the library was open to the

public: has not provided $t. Germain with an office or a telephone;
and has discouraged St, Germain from contacting other library staff
~in the system. St, Germain further alleges tgat she was isclated
by her co-workers and required to share an office.

After carefully considering the evidence, the Court finds that
8t. Germain cannot establish a prima facie case of retaliabion as
a result of these alleged acts of harassment. The record
demonstgates that 5t. Germain reported these alleged acts of
haxaasmeﬁt to Highlands County, Fred Carino (“Carino®), Highlands
County Personnel Directer, Carino interviewed St. Germain and
eleven otherxfiggiiﬂgfwsgggzz'smployees and volunteers as part of
2 thoroﬁgh_ investigation inte the wvalidity of St. SGermain’s
accusations,  That investigation resulted in a.ﬁinding by Carine
that St. Germain’s accusations are meritless. The Court agrees.
There is not one scintilla of evidence in the record that any of
the alleged acts of parassment against St, Germsin were done in
retaliation for S5i. Germain's filing of an EEOC charge, Highlands

County has asserted, and S5t. Germain fails to dispute, that

15
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Highlands County employees working at the Wauchula Library are
-subject to the rules set fdfth by the Wauchula Library which is
swned By Kardee Couﬁgy.* Thus, Hardee County determines which
employees to provide keys, how offices are assigned, which
employess recelve phones, elc. the undisputed evidence

demonstrates. that St. Germain was treated the same as any other

Highlands County employee working in the Wauchula Library. WNone cf.

the three Highland County employees working out of the Wauchula {

Library were provxdeﬁ with their own office, keys or telephones,
Therefore, the Court fiqu that St. Germain falls to establish a
claim for continued retaliation at the Wavcﬁula Library as a resulg
of her filing an EEO& charge. Accordingly, summary judgment as to

the third Claim is grahted in favor of Highlands County.

W

_ .- In the Fourth Claim, 5t. Germain argues that she was denied a
zpfcmotion to a librarian position at the Avon Park Library in 1999
because of her race aﬁd national origin, in viclation of Title VII
of the Civil Righ;s Act of 1964, 42 U.5.C. §§2000e-2(a)., As a
m%g;;;;m, the cé‘mi'_rt “finds that St. Germain established a prima

Facle case for disparate treatment based on the failure to promote.

' $t. Germain's claim appears to rely on the fact that she was
promoted to the positicen of “Catalog Librarian.” As such, S5t.
Germain seems {o assert that she is entitled to an office, keys
te the library, a telephene, and a staff to supervise. 3t.
Germain, however, has not established a basis for this
entitlement. It is undisputed that S5t. Germain, as well as two
other llighlands County employees, were brought to the Wasuchula
Library to work under the supervision of Hunt, the Wauchules
Livrary Director.

L
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See Denpev v. City of Albany, 2001 WL 363046, *9. Specifically,
St. Germain alleges that she is: 1} a member of a protected class;
‘2) she was gqualified for and applied fof a promotion: 3} she was
rejected despite her qualifications; and 4}.Don Brusha {“Brusha”),
who i eqﬁélly or less qualified and not a member of the protected
¢lass, was promoted. Jd. Therefore, the burden shifts to Highland
County to provide a legitimate nonfdiscriminatcry reason for
failing to promote St. Qazmain.

' Highlands Eounty asserts that the decision to hire Brusha for
the librarian position at Avon Park was based on legitimate non-
discriminatory reasons. The advertised qualifications for the
librarian position were a minimum B&iﬁg in library or info:matioﬁ
science and five years of work experience in z library, with two
years as a supervisor, The adverfisement also slated a preference
for a ﬁéstjx’s degree in library science {“MLS degree”). Highlands
County aséerts that Brushz met these criteria and was chesen for
tﬂé llbrarian position by & four-person interviewing panel as the
pest applicant to fill the-pcsition; Mereover, each interviewer
s&orcd the applicants independently and expressly disclaimed
collaborating to deny St. Germain the librarian position based on
her country of origin. After considering this evidence, the Court
T #inds that Highlands County adequately set forth a legitimate, non-
discriminatory reason for promoting ﬁrﬁsha instead of St. Germain.
The burden, therefore, shifts back to SU. Germain to establish that

Highlands County's reasons are pretextual.

17
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: Prior to 1897, the !staﬁéa:d to prove pretext in this
.'.jurisdiction was unclear. In Combs v. Plantation Patterns, 106
F.3d 1518, 1530 {i1'" Cir. 1997}, the Eleventh Circuit clarified the
standard by setting forth that a “ipjlaintiff may succeed (in

proving pretext} by directly persuading the court . . .that a

discriminatory reason more likely motivated the e:épioyer ox

indirectly by showing that the employer’s proffered explanation is.

un!;vorthy of czedence‘_.’” It follows th_at if ene adhere\s to this
deginition, avidence\ of racially prejudiced attitudes is not
required to prove pretext, However, two recent Eleventh Circuit
opinion“‘s' appear to contradict Combs. In aimm;wmm
gggn;x,h' Georgia, 207 F.3d 1303 (11" cir. 2000), the Eleventh
Circuit held that “in a failure to promote case, Plaintiff ... must
show tzc‘i't merely t;n'_n}t Defendant’s amployment c}acisions‘ were
mistaken, but‘that thay were in fact motivated by race.” Likewise,
in Lee v, GTE F Q;;Qﬂ,' ng., 226 F.3d 1249 (11" Cir. 2000), the
Bleventh Circuitf held that “[a) plaintiff must show not merely that
the derendant's employment decisions were mistaken, but that they
‘were h; fact motivated by, sex‘ Because St Germain has offered no
'evidence of racial motivatmn with xeqard te her 19%9 failure to
promote claim, that claim would fail were this Court to adhere
strictly té the standav'xd set forth in the recent cases of Alexander
and Lee. Nonetheless;_ assu&ing" that the standard set forth in
Combs is still contro;}.i_nq, the Court shall evaluate the evidence

put forth by 8t. Germain under the less exacting “unworthy of

i8




C;edencg” standard. ' _

Raiying on the “unworthy of credence” standard for proving
pretext established in Qombs, St. Gormain contends that there are
three possible issues of material fact that would preclude granting
summary judgment in favor of Highlands County:.l} the interview
scores assigned to St. Germain by Myers are substantially lower
:than any rational reading of the record would allow, and thus
ugworthy §£ credence; 2} 8t. Germain's library employment
experience in Iran was nol made avallable (o all of the members on
the jinterview panel; and 3} the existénce of newly discovered
evideﬁcé thai Brusha does not hold an MLS or a BA/BS in library or
intorm;cion sciences.

1:?; Myars' Interview Scores

Sn. Germaln asserts that the inlerviewing scores assigned to
her by Myers are unworthy of credence because they Iare
5ubstan£i$lly lower than any rational reading of the record would
allow. Speclfically, St. Germaln peints te the fact that Myers
gave her seven out of a possible ten points under the “appesrance”
category, when Myers usually r}-ii}es her nine out of ten poin'ts in
that sane éateqb:y‘on Sﬁl Germain's annual performance evaluations..
St. Germain also argues that Myers gave her dnly six points for
“expexiénae’} even“thguéh Myers knew that with 5t. Germain's worgi
in Iran, she had many more years of library experience than thé
other candidates. Additionally, Myers gave 5t. Germain five points
out ol ten in five other categeries, without providing reasons as-

g
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to why. M.t:hougﬁ the Court iy -'unpejrsuaded that Myer's interview
scores are unworthy of credénce because they are lower than the
scores Myer’'s has provided to §t. Germain in the past, éven if the
- Court were o assume that HMyer's has a. &iscriminatory_ or
retaliatory intent, St. Germain falls to establish that the ofher
four members of the i:'nt:erviewing panel sharea this discriminatory

animus.

_ In Masoen. V..¥iliage of EL Poxtal, the Eleventh Circuit
a'}tir_:med this-Ccurt's hoidingl that the alleged discriminatory
morive of only che member of & three-member majority of a five-
namber council cannot give rise to municipal liability, where there
wis no credible evidence to support the claim that the other

committee members’ legitimate reasons were unworthy of belief. See
Mason v. Village of EL Portal, 2001 U.8. App. LEXIS 1905 (11" Cir,
Feb, 9,-2901} . In the instani case, thia: evidence is clear that the
tfour-pmember interviewing panel was the final authority as to the.
decision regarding the librarian position at the Avon Park Library.
Thus, Highlands County can only be he‘id liable for the decisions
made by a m.jo"rity of the in:erviewing -panel. See Church v. Cily
of Huptsville, 30 F.3d 1332 ({1ith Cir.199%4). Even if there is a
triable issz:e' ‘of fact as to whether Myers' legitimate non-
discti}rﬁinatory reasons for failing to proréot_e St. Germain are
p:e'i:ex;':uall',_- the record ' is completely devoid of any evidence
demz}s::atinrg that the scores p:c:vided by 'tﬁ_e other three members

4
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of the ccﬁmittee are unworthy of belief.* The evidence shows that
dgcision not tg promote St. Germain was made by the interviewing
panel as a wholé; each member voting independently from the others.
1“&;@. at 1343, Without such evidence of discriminatory animus on the
part of the other members of the committee, the Court will net
presume that they shared Myer’s motives. Jtd.; Hill v. Clifton, 74
F.3d 1150 (llth Cir. 13996); Magon, 2001 U.S. App. LEXIS at 1806,
Accézdinqu, the Court finds that St. Germain fails to establish
pretext on this basis,
2.‘ St. Germain’s Employmant Hiséoxy
St. Germain contends thaf Highlands County concealed her full
emplo?ﬁent nistory mfzgm members on tha hiring committee.
Specifi;aily, 5t. Germaln alleges that Myers and Carino failed to
include St. Germain’s resume with her application, even though St.
Germain’s resume was on file with the Human Rescurce department and

" -
qtha other candidates’ resumes were provided to the interviewing

7 : panel. In addition, St. Germain asserts that Myers and Carino did

rin .

‘not convey- St. Germé@p's previous library experience in Iran to

Talbott and Darkman,§f the time of the interview. In response,
i
Highlands County claims that the only item forwarded to.ithe hiring

commititee, for any;_&pplicant, was the application and any

LT
3

i The interview panel consisted of: Myers, Highlands County
Library Director; Carino, Highlands County Personnel Director; +

. and Lucy Derkman (“Derkman®} and Robert Talbott {“Talbott”), two
“citizen” members of the panel who were not Highlands County
employees. i
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attachments tﬁeréto.- )

After considering this evidence, the Court finds that
Highlands Cbun;y was under no duty to include St, Germain's resume
with her applidatioﬁ. The application provided to the candidates
by Highlands County contained a well-defined section marked
“EMPLOYMENT HISTORY, ” which instructed the applicant to list his or
her prior employers. The record demonstrates that St. Germain did
not completely £1il this section out in her application. St.
Germaln only chose to llist her experience in the United States on
- the application’ and did not attach a resume or regquest that her

resumawon~ti£e be included.as a supplement to her application
"package, unlike other applicants.™

- %The record.is simply devoid of any evidence fthat Highlandé
County treated S5t. Germain's appiic#tion diffsrently from the
applications of the other four applicants. Because St. Germainh had
ample notice and opportunity to include all relevant employment
informatioé in her applicaﬁicn, and because the evidence in the
record is consistent with ﬁighiaads County’s stated policy
regarding appiications and included attachments, the Court helds
that ﬁighlands County was under no duty to inciude St., Germain’s
resume with hef application. The jinterviewing panel was ohly

H provided the information that each applicant submitted.

Accordingly, the Court finds that Si. Germain fails to establish

“ According te Carine, if the applicant incliuded a resume with
his or her @pplication, ther it was passed on Uo the hiring
committee.
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